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E want ef eee i 
munication; and of the * of 
learned aſſiſtance, which the urgency of 
'Y circumſtances-has/precluded the Writer of 
fl the: following pages from enjoying wer 
good reaſons to deter bim from his un- 
dertaking, but are no excuſe for his faire. 
in the execution. He muſt not, ee 
fore, hope to ſnalter himſtif under fuck 
an apology. He may perhaps, however... 
incline his Readers to deal more fayoucably - | 1 
with his errors by directing their thoughts 


to ihe natural difficulty of the ſuhject, 1 


and he floating ſtate of che opinions —_ | 
has not afforded him the pleaſure of ? 


tiation in a province decorated and ſyſte- - 


matized by learning and ability. It is 1 I 
12 adventurous, and points to a = 
path of enquiry, in which there ate few  ' 


Selle ie direct diligence, | and but 9 
19 N eee 


 - 1 


F * 
1 


wt 


1 * 


| little preciſion to aſſure the judgment. It 
is upon the difficulty, therefore, of his 


ſubject, that the writer ſcunds bis claim 


to the benignity of the profeſſion. He 
has felt the impoſſibility of extracting pure. 


ſcience and perfect ſyſtem from the opi- 
nions great men pronounced at diſtant 


modes of thinking; "which 
boch os: political changes produce, and 


” Under” the influence of the 


obſeured by the very imperfect manner 


in Which it has been often their lot to 


be reported. It has been his endeavour, 


therefore, firſt; to vindicate to himſelf the 
right of free examination, by diſplaying Wi 


the contradictorineſs of great opinions, 


Which” thoſe” opinions furniſh compared 


with the general maxims of our Common ; 


Law, to draw out a reſult which might 


connect in eorreſpondence and conſiſteneyß 
the greater and more venerable part _ bh 


our legal authorities. $538 EE hoes” TS Toft: i 


propenſity of great talents" to lead rather 
than to follow, and the impulſe of com- 


paſſion for individual bardſhip have in 
1 1 produred: fome RA and 


E159 i FA derange- | 


and then, from the reaſonings and data | 


While we cannot but lament that oa | . 


N 


Rr TY 
is a-pleaſure to obſerve in the preſent, diſ= 


poſition; of our Judges, no leſs expoſed. to 


the irregular influences of feeling and ge- 


nius, a manly obſequiouſneſs to fundamen+» 


permanence by maintaining. the conſiſt- 
ency of legal principles, and placing them 


above the reach of eee 
o pine... „ e 


n 


analyſis of the plan of the following ſheets, 


further than a mere table of contents, as a 


running title has been added to point out 


the general matter of each page ; but it is 


felt neceſlacy- to direct attention to the 
note in Page 341, where the caſe of Mar- 


foall v. Rutton is mentioned as at that ma- : 
ment depending before the twelve Judges, 
a circumſtance of which the Writer. gon 


only- been apprized fince the p 


ſheet had been ſent to preſs. Within theſe. _. 


few days he has been informed that the 
| Judges ; wy pronounced their unanimous 


opinion by the mouth of the Chief Juftice : 


of the King's Bench. Mr: Durnford has 
been 1 FOR. as to favour Lt writer 


3 ant 2 14 Lo 1 
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tal maxims, and a reſolution. to.enfure the. 
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Wale e manuſcript of his 3 
port of the judgment. The perufakr wiel 
bould not but be tremblibgly withed for 
after che diſeuſſion which the ſubjec̃t had 

utidergone in the thirteenth Section of the 
irg Chapter of this Treatiſe, afforded 

bim a gratification as great as his reſpect 
fer thoſe high characters wh proved by 
meir deeiſion that his humble urn e 2 
were not erroneous. 4 


. An opportunity here preſents itſelf = 
introducing the ſubſtance of a caſe juſt 
determined in the Court of K. B. and 
Which is illuſtratiye and confirmatory of 
ſome of the moſt important doctrines. con- 
tained. in this volume. Vid. 8, T. R. 5244 
Nunn and Ladbrooke, aſſignees of W. 


Wilſmore, againſt Mary Him. — 
trix of T. Wilſmore. 
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w. Wilſmore, bein g indebted. to T. | 
_ _— Willmore, the defendant's deceaſed huſ. 
bdand, in 300 J. and to 8. B. in 130%. 


made a bill of (ale of his eſſects to 8. B. dated 


2oth July 1792, as a ſecurity for thoſe 

 _ _ debts. The effects thus aſſigned were 
"8 thereupon ſold by 8, B. who retained his 
_— own debt out of the produce ; and in No- 
W - pes 8 vember | 


nnn 


nn paid over the remainder the- 
ing the money" for Which the acm ws 
brought) to T. Wilſmore, on aebunt of 
his debt. T. Wilfmore had received afor- 
tune of about 1,800 / with the defengant 
his wife, (his own property having been 
about 200 J. onhy); but being à diff pated 
man had contracted à great number of 
debts. In September 1793 T. Wilſmore and 
the defendant his wife agteed to ſepärüte, 
— agreement” was in the month of 
October following carried into execution by 
autant whereby, after reciting that 
the defendant had been ill treated by he 
huſband, and that, in order to put an 
to their differences, and to make 14 
proviſion and maintenance for her 
Wilfmore had propoſed that on being p ald 
the ſum of 200 J. for his own ſepature ule, | 
he would quit the farm at P. and 1 | 
fer his farming ſtock,” &c. and'his 1 5 | 
hold furniture, &. and all his right and 
| Intereſt in the leaſe of his farm, and the 
effects thereon, and all debts due to him 
unto H. and T., and that the huſ- 
band and wife had beſought H. to advance 
to T. Wilſmore the faid ſum of 200 4. 
wien __ conſented to do upon having 


2 


e * 6 5 en 


the ſaid truſtces out of the produce of the 


A. + 
* > LAKE? .,. 2 24 5 WM % 8 W* * 522 


a ſecurity as therein nn PO: 11 
T. W ilimore,. in conſideration of the 

agreement and the 200.4. advanced by H., 
alligned all his property and effects, accord 
ing to the agreement, to H. and T. upon 


truſt, that H. ſhould reimburſe himſelf 


the {aid a0 J., and upon further truſt, that 


farm, or by ſale of the property and effects 
aſſigned to them, ſhould diſeharge all or 


ſuch part or parts of the debts owing by 
the ſaid T. Wilſmore, and which he had 
given in an account of, as they in their diſ- 
cretion ſhould think proper; and upon 
further truſt that they ſhould pay and ap- 


-ply the overplus to Mary Wilſmore for 


her ſeparate uſe and benefit. In purſu- 
ance of this deed T. Wilſmore 1. the 


farm, and died in the year 1794 inteſtate. 


The truſtees entered upon their truſt, 


fold the effects, and paid the expences of 


the ſale, &c. and no ſuch account, as men- 
tioned in the deed, having been given by 
the deceaſed, they advertiſed for all his 
creditors to meet, that his debts might be 
diſcharged, and paid all ſuch. creditors as - 
ſent in their demands 205. in the ENT 
After which there remained a balance of 


5 3296 


Y 
©» #8 * 


. 21 
„* V 2 
= * 


Nee 

3290. 19d. excluſive vf the value-of the | | 9 x 
leaſe, and certain articles of furniture and | 
ſtock to the amount of 111 „ which: had 
been bought in by one of the truſtees at tbe 
auction, though not paid for, and which 
mained in defendant's poſſeſſion on the farm 
at the time of the huſband's death, and alſo 
at the commencement of the action. The 

leaſe; which was aof the value of go. 

had been granted to the deceaſed T. Will 
more jointly; with his father, one of the 

truſtees, and it contained the uſual eov e- 

nant and proviſo innen The 1 
and carried on the famaillthe desde . 3 
paration. The deſendant reſided on the 
farm conſtantly from the, time of the ſe · 
paration, and received the benefit of che 
produce; thereof from time to time fre 
the truſtees. On the agd of November 
1793, 4 commiſſion of bankrupt iſſues 
againſt W. Wilſmore, founded on an at 
of bankruptcy committed previouſly to 
the bill of ſale to T. Wilſmore and 
8. B. and the aſſignees brought an ae 
tion of aſſumpſit for money had and 


received by the defendant's, teſtator to their 
ule _ the Ag grounds, viz. that 


IN 
Mn 42 by 
/ f . 


— 


intermediate acts of the bankrupt in dimi- 


_ defendant, as being in poſſeſſion under ſuch 
aſſignment to her truſtees, was ſued by the 


ſubject to the opinion of the Court Tg 


| en ren 
by'the'relation of ie commiſion, all the 


ruptcy were avoided, and conſequently the 


particular aſſignees under the above men- 


the value of the property conveyed: by it 
to the general creditors; and that while 
under ſuch liability T. Wilſmore made the 
aſlſignment by indenture above mentioned 
upon the occaſion of the ſaid ſeparation be- 


tween him and the defendant his wife. The 


plaintiffs as executrix de ſon tort-agreeably 
to the rule diſcuſſed in page 593 er ſeg. 
of this volume ; "46 which” belides other 
The ry was iel by s iebe Max. 
ice Buller, at the Lent Aſſines for Ef- 
„and a verdict was taken for the plain 
tiffs for the amount of the money paid 
over by 8. B. to T. Wilſmore deceaſed, 


Ks _ as ö 


4b Two points were made vp che bac. 
THIS EY 2” z FL9% 3 ee 4 


e 


At, whereby aheof- 
fects: of T. Wilimone were. conveyed. for. 
the purpoſes therein mentioned, was ac- 
tually frandulent. wont rerroney ho 


e ent e e ene er owe nt 


bi — oe enen de being 


ad; hs law add dien, 
411863 Tau tiers ei- Ae 3159 Ant 
That it was not-oftually. fraudulent the 
Chief . Juſtice thought perſectiy clear. 
Copfider,; ſaid his Lordſhip, what was the 
condition of the parties ; the huſband and. 
wife were living together on bad term: 
the former was ſquandering. away. the 
property, and ill treating the wiſe ; and. 
in order to prevent his iii uſing her in fu 
ture, and to prevent her inſtituting a ſuit 
in the ſpiritual court (). and to put an 
end to all differences, and in conſiderntion 


of ao. advanced by one of the truſtees, 


this deed was executed. ' His Lordſhip ob- 
ſerved, that it had been ſaid that it was 

merely a Ioan of the 200 J by the truſtee; | 
——————— 


* > r 


—— — — 


1 


Ss Rs M7 4 * 


wv Vid. din Treaty, page. 5 „. 


4 . page 343. Wel 


FRO E F A _ 5 
conſideration to ſupport the deo. In de- 
eiding queſtions of this ſort, continued 
his Loraſhip, the courts have always diſ- 
avowed enquiring whether the conſidera- 
tion were equivalent. They will not weigh 
it in very nice ſoales, if it be a fair and 
koneft tranſaction. Then what was done 
for this ualuobl᷑ conſiderationꝰ inſtead of 
ſending the wife into the Spiritual Court 
for alimony (e), a proviſion! was firſt made 
for the huſband himſelf ; he was td receive 
200 l. the amount of his own property; 
then proviſion Was to be made for all his 
juſt debts; and "laſtly, the reſidue was 
to be a prouiſion for his wife, ſo ill uſed; 
and ſo deprived of an appeal to the Jaws of 
her country for alimony: I admit, ſaid 
his Lordſhip, that / rbis were d vuluntary 
deed, the lau fays itt fraudulent (d); but 
Feonfider this deed as having been made 
„ conſideration and not volun-ꝛ 
I read over thoſe parts of the deed 
cg 17 forth, to ſee whether or not 
the truſtees had indemniſied the 


— the future debts of the wit le): and, 


—— 44 ] ä EG 9 — 


(e) Vid. this 3 Page 543. 

(4) Id. ſekt. 2. ch. 47 29 E u 

(e) Id. p · 347+ | . 8 8 f n 
* | though 


„ 0 


though the derd contains no covenant of 
that kind; much was 10 be doneby the truſ- 
tees (f) 3 they were to enter upon the farm, 
and to be at the expence of carryingat on; 
very ſmall conſiderations have, ſometimes, 
been holden ſufficient to give validity to a 
deed; where, in framing family ſettlements, 
limitations are made to the diſtant branches 
of the family, ſuch remainders are not con- 
ſidered as voluntary, if the object af the 
parties making the ſettlement were. fair 
and honeſt (g). But here there was an 
immediate conſideration; independentiy 
of the proviſion for the huſband, he was 
relieved from the conſequences of a ſuit 
in the Spiritual Court. Therefore I am 
of opinion, concluded his Lordſhip, that 
this deed was not only a fair and conſcien - 
tious deed, but alſo, that there was a good. 
conſideration for it, which delivers it from 


"i all obligations by thoſe who now wiſh to 

3 impeach it, and conſequently ' that 'the 
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„ ay of them, by writing or atherwiſe, and-all and 
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TC ' had or made ſubence ibe beginning af abe deen, 
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0 the queen s majeſty, her heirs and ſurceſſors, and 
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. © alienation, bargaip, conveyance, bonds, ſults, judge- 
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nation or alteration, at his or their wilt or pleaſure, 
« of ſuch conveyance,/ aſſurance, grants; Jimitarions of 

« uſes or "eſtates of, in or dut of the faid lands, tene- _ 
ments or hereditaments, or of, in or out of ity Patt 
« or parcel of chem, contained or mentioned in any 
0 writing, deed or indenture of ſuch affurarice,” convey- - 
< ance, grant or gift ; and aſter ſuch' conveyatics;: 
gift, demiſe, charge, limitation oF uſes or affurance ® 
made of had,” ſhalt or do bargain; Tell, demiſe; grant, 
« convey: or charge, che ſame lands," tene mente or bere- 
ditaments, or any part or partel'rhereof, to day perſon. 
or perſons, bodies politick and corporare, for money 
« of other good confideration paid or given, (the did 

a firſt 1 aſſurance, oY Frant, demie, * 
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„ bote nz Enz. e. | 5/v niiduoed) simpy 


ing a legiſlative! 9 of Ae een 
mon law. 25 NE o 8 . 
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In 0 1 to pong we find it agreed 
in in Tyne s caſe (5), that by. the. comman 


la an eſtate made by fraud ſhould be 
8 bool _ by him who. had- a” x former 


i. 5 A 
- * ! 
. * , 


I; * 7 7 _ — 1 * 


or ſinication, not FANG or 110 eee void 


bo. 3 


or altered, according to the power and authority: rev 


ſerved or expteſſed unto him or them in and by the 
© © ſaid ſecret conveyance, aſſurance, giſt or grant), That 
then the ſeid former conveyance, aſſurance, gife, 
«© demiſe. and grant, as touching the-ſaid-Jands, 'qene- 
. © mepits aud hereditaments, ſo after bargained,.' ſold, 
4 conveyed. demiſed or charged, agaiuſt the ſaid bar - 
© gainees, vendees, leſſees, grantees and every of 'them, 
their heirs, ſucceſſors, executors, adminiſtrators and 
« aſhigns, and againſt all and every perſon and perſons 
which baye, ſhall or may law fully claim any thing, 
by, ſrom or under them or apy of them, ſhall; be 
© © deemed, taken and adjudged to be void, fruſtrate, and 
2 * of none effect, by virtue and force of this preſent ac. 
6. Provided nevettheleſs, That no.lawfol mortgage 
8 made or to be made bong fide, and / wiubaut fraud or 
covin, upon good conſideratiom ſhall be impeached 
© or impaired by force of this at, but ſhall Hand in the 
like force and effect as the ſame ſhould have done if 
this aft had neyer been had nor made; any ting in 

0 « this act to the contrary. . notwithſlanding. 
: N Aki, 


— 1 


enn 
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right; title, intereſt; debt or demand: 2 
that though” by the common la a cov 
ous gift would not be ſuffered to defear - 


: an execution iſſued in reſpect g F- vw 
d il former debt, according to the Book (60, © FR, 2 
Nd BY yet that he Who had right, 9 om . 2» 
: avoid a gift or eſtate preced dent gained b) 23 
- fraud before the ſtatutes (7); and in cn. M I 
id firmation of this latter poſition it Was fade 
m Velverton in Upton v Baſſet." (8), 2 AY 
n conceded by the whole court, that 
fe, common lam there was not any fraud 


remedied | hich mould defeat an after 


it is erer e of obſervation that Owen * 5 
who was one of thoſe who decided te 
caſe in Croke laſt mentioned, uud agreed 
with the expoſition off eee 
operation of the ſtatute given by Velver- _ 
ton, declared himſelf to have been preſent 4 
at the making of the ſtatute, and to Fi 3 
have well underſtood the deſigus and mo- 
tives of the framers. The genius od. 3 
common law. of England, it is ws 19 * 


— —— — ̃ ͤ— | LET 
* _ ” — * 4 8 
g W * » 4 ** * 


e ue hg wi bat ed ede wn 


pPreſumi 
. .- expects 
ferible, ſtatutes have been framed of 
- preventive efficacy, whoſe. object it has 
been to embarraſs deceitful - coritrivan» 
ces by requiring, as the. charaQeriſticy 


”  diftintions which it is impoſlible or diffi- 
cult for fraud to aſſume; grounded upon 


times expoſed by theſe teſts to i 


| tually involve the deſtiuction of their 
ue non accipi quam ab omnibus ali- 


; _ make that fraudulent which was not 
fraudulent before: in this: view, all ſta- 


has apparent fraud in its compoſition; 
but as the common law is tender of 
ee circumſtances, and 
at it be manifeſt or plainly in- 


of honeſty and truth, certain badges and 


un opinion,” as may be ſuppoſed, that 
though honourable dealing may be ſome - 


nience and miſconſtruction, yet the weight 
of the inconvenienee preſſes upon all the 
contrivers of fraud who are called upon 
for thoſe ſigus and credentials” which vir- 


ſchemes. Sarius eff @ paucis juſlam en- 


m "{entari. No ſtatutes,” it is true, 


tutes againſt fraud ate ſimply declaratory 
of the common wah * they appean to 
have 


. 

* 
* 
$ 


ſign of multiplying the difficulties of fraud 
by inſiſting on thoſe: ſigns of innocence 
which are the leaſt. reconcileable with frau- 
dulent purpoſes, or of ſupplying by arti- 
fieial teſts the antiquated ceremonies 5 
authentication which in the ſimple ages 
of the law menen the „eee 


YG 


The firſ 3 of 1 1 ſtatutes of 


have given them a very ſtrong conſtruction 


the makers to ſupply. the. defect of the 
common law. and of former ffatutes (e). 


s r n ©, 


* 7 
cir et bY TT TON 145 PING, 84 80% bn 
A TVs e n 3. e. 6. extended oy 40 d.. 
olt- caſe of) perſons who, to defraud their creditors f at 
ue, temedy conveyed tbeir propetiy in tuuſt, and 
at eluded execution againſt their perſons by ſiy ing v0 {3 ne 
tuaries and privileged places ; but it ſeems, that hefe 
ta- their perſons teinained expoſed to-execurion; (och als or 
ory aſſignment was not fraudulent within that dt. Dyer 
to 295 az d. Co. Litt. 75. The flat. 3 H. J. 0» 4fremato— 
e n dhe relief further than the 30 Ed. 3. 6. 6. for, 


* 


have 1 all e either with hs - 


ee eee ee 


Elizabeth againſt fraudulent conveyances. 


againſt voluntary diſpoſitions ; and partir 
cularly the ſtatute made for the protection 
of creditors they have underſtood in a ſenſe 


correſpondent ta the probable. intentich of | 


nes aries as part of the evil to be remedied, the enaRting part 


es felted. of e 
whoſe debts had ariſen fubſequently to the 
_ fraudulent alienation (4). ; They. reſolved 
upon ſuch a conſtruction of both theſe 
ſtatutes as might extract from them an 
tive and beneſicial law, and, as they 
* purpoſely written, in general lan- | 
guage to give room for a more extended 
judicial interpretation, they conſidered 
largely their ſpirit and purview, and fra» 
med upon them certain rules of evidence 
for the ſuppreſſion of fraud, which, ag 
they are the reſult of ſtrong ſenſe, and 
0 in yn e Elb ab: not to 15 


* IE 
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1 chat the ith recites the ace? Avi to ri. 


is general, and ſeems ſo to have been conſidered. Cr. 
'Eliz. 291. Dyer 295 b. But this ſtatute is confined. to 
gifts of goods and chattels. The flat. 1 Ric. 2. c. 9. 
touches only caſes, which cannot now happen, of fraudu- 


| levy gifts to great men for maintenance agua * ſuits 
of creditors. 


G4 7 0 hy * *.4 +. 4 
(d) In the caſe of Taylor v. Janes, 2 Alk. 601. 
Lond Hardwicke obſerved upon the words in the ſtatute 
13 Eliz. * to defraud creditors and others,” that the 
word others ſeemed to have been inſerted to take in all 
manner of perſons, as well creditors after as * 
eonveyance, 17S 9 be defrahded. 
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ightly departed rom, Pa the: fake : of 2 
nd par ticular hardſhips. | 8 
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They ſeemed to be of opinion, 9 — FO , 4: 
theſe ſtatutes would be 1 inoperative, unlels r 
they collected from them a ſpirit denun- 1 
ciative of voluntary gifts and con vey⸗ — 
antes, when oppoled to the claims of - 
creditors and purchaſers for valuable cn. = 
ſideration. At the ſame time, they ene 
an inclination to limit the import of the 8 
word voluntary to thoſe caſes only Wherein 
no inducement of intereft appeared, and to | 

extend the notion of valuable conſideration 3 
to whatever caſes admitted a natural ſup- „ 
polition that one act was made the con- 2 5 
dition of another, or that in a general 3 BO 
compromiſe or adjuſtment of intereſts a 
thing was parted with, which could legally — 
have been withheld, in furtherance or e.. 
general proviſions of a ſettlement.” With 
this liberal underſtanding of the Words 


dt; voluntary and valuable they thought, as it 12 k 4 
501. ſeems, that a ſevere conſtruction id 1 
mw beſt advance the remedy intended by theſe |, 


"al WJ ſtatutes, and that their true meaning was = 
» the Bl to afford a ſtrong protection to bona fide 
v2 N md purchaſers againſt: ſpecious 3 

| precedent ' 


"pw 


711, Is 


| ordin ary expectations of recompente which | 


are likely to influence men to part withtheir 
own ; more particularly with reſpect to tlie 
ſtatute 27 El. c. 4. to have permitted rea- 
ſons, founded on the inducements of natu- 
tal, love, however reſpectedl in law (e); 
to prevail againſt ſubſequent purchaſers; 
would have tended, in a great meaſure, to 
defeat the effect and intent of that ſtatute; 
' ince there is an additional ground for the 
ſuſp icion of ſecret coalitions to the preju- 
G6 of others where the parties to the 
tranſaction are within the influence of 
ſuch private motives and affections. And 
ſo ſevere is the- operation aſcribed to the 
ſtatute laſt mentioned; that the purcha- 
ſer has always been held to be unaffected 
by notice of the precedent conveyance 
(690. The voluntary transfer is void as 
to him,; and he is ſafe in treating it as. 
an abſolute nullity. A diveiſity of con- 
Arution has, Owens; Ph: ſome apts” 


Ne 
7 22 4 ſt 4 * " % 3 1 N. 2 
” ” — — 


— —_ bu. 4 


Mt —_ 6— a... 1 * ”_ C = 0 


* - 


h See 4 Hg picture of the tenderneſs of the 
wk for the parental and fratertial aſſections in Plowd. 
os , ee v. Sn | | 
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the courts have ſhewn: a degres f fa. 
vour to voluntary gifts/againſt crrdſtore, 
whoſe claims have ariſen-upon. ſubſequant = 
contracts, which has 8 extended 0 
conveyances without 
tion, as againſt 'a ſubſequent nol 
although no treaty for the -fubſequent 
purchaſe way in-exiſtence, or in contem- 


u- nnn, 4 5 * TO Y 

he e 7 
of ＋GCö It is only ieee dei 
nd Wl circumſtances, that this ſupport has been 
he allowed to voluntary gifts againſt h flue | 
a {WM creditors upon ſubſequent contracts; the 
ted bare circumſtance of the non · exiſtence of 


nce the particular debt at the time of the u. 
44 luntary'alienation is not always a ſuffcient 
f ground for ſuſtaining it. The tranſsction 
is ſubjected to a more ſcrupulous teſt; and 
two requiſites to its validity have gene 
been infiſted upon. The conveyer mu 
ſtand generally uninvolved at the time of 
making his voluntary gift or diſpoſition; 


if he 1 Is then incumbered wh debts, ſuch” 
C- * | his 


fat. 27 Bis- and the carkieſt decifighs-of = 


for it ſeems to be eſtabliſhed as a rule, that ; 


* 5 4 . 
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plation, at — hag of ſuch 2 PA . - 
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his voluntary alienation will be 4s void 
 againft' debts finee eontracted as "againſt 

| thoſe which were previouſly exiſting; and. 

- according to the ſoundeſt opinions, fuch vo- 
luntary diſpoſitions will not be valid againſt 
ſiibſequent creditors, unleſs they are ſup- 
ported by the ſtrong obligation of a pa- 

rent to ſecure a proviſion for his off 
92 59's ſpring (10). The opinions of Lord Hard- 
wicke on this point are pretty clear and 

Chancery uniform; and a proper attention to the 
Repo 9. ſentiments of that Judge might perhaps 
reſcue this part of the ſubject from the 
deſultory and floating ſtate into- which, 
according to ſome opinions, it has been 
thrown. In the caſe of Ruſſel v. Han. 


(iA. mond (1 Lord Hardwicke is made to 
N that „though he had hardly known 


one caſe, where the perſon conveying 
was indebted at the time of the con- 
VEYANCE, that the conveyance has x 
been deemed fraudulent ; yet that, -t 
be ſure, there were caſes of u 
SETTLEMENTS that were not fraudulent, 
and thoſe were, where the perſon making 
them was not indebted at the time, 
in which caſe ſubſequent debts would 
not ſhake ſuch ſettlements.” 'We. ot 
6 _. 


tt. mmm — V — 1 ts — 2 


N 


. 4 $ Iz , Debts precedent and ſubſequent. 25 


id brve, that ig the latter part ef the 


inſt Wl remark the word ſettlement is uſed in- 


„read of compgance; which ft cru: 


for what is ſecondly ſtated in the 

inſt ing obſervation is true only of ſettlements 
ſup- Nor conveyances by way of family provi- 
p ſion, and not of voluntary conveyances 
to ſtrangers, which, notwithſtanding the 


time of making ſuch conveyances, will, it 
ſeems, yet be fraudulent under the ſtat. 
13 El. c. 5. and by virtue of that ſtatute 
utterly 030 againſt all ſubſequent credi - 


tors. And even voluntary proviſions for a 
man's own family, if the 4 be conſider- 


rably indebted at the time (/), are void againſt 
his general creditors, as well with reſpect to 
thoſe whoſe debts are — tc2) as 


ſuch proviſions. In the caſe of 


* MC — 8 —_— as 4 "= lt. 


4 


— 


Lord Hardwicke diſmiſſed the bill of a perſon claiming 
a creditor, principally becauſe it was doubtful whe- 
ther the debt accrued before or after the ſettlement, 
which ſhews the leaning of the court of chancery in 
ſarour of family ien. | 

18 el v. Ham- 


— —— . — — 1 


to thoſe whoſe debts were precedent. to 5; Burrow: 


perſon conveying is not indebted at the 


* 1 e 


1205 _ 
aylor,v. 
Jenes. 


(f) ln the caſe of White v. Sanſom, 3 Atk. 410. 
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v. Hammond above referred to, the ge- 
neral creditors did not reſt their claims 
merely on the circumſtance of the ſettles 
ment's: being voluntary, but on the con- 
comitarit fact of the ſettlor's being largely 
indebted at the time of making the ſettle· 
ment; and although their bill was diſ- 
miſſed: as to ſome part of the eſtate in 
ſettlement, which turned out to be ſuſ- 
tained by a valuable conſideration, the 
chancellor made it appear clearly to be hi 
opinion, that if the ſettlement had been 
voluntary, it could not have been ſup - 
ported againſt the general creditors, be- 
cauſe the ſettlor was incumbered (0 at 
"nw dus of making it. {1 eee 


But the words of Look Hardwicke os 
. cited extend no further than to ſhew;that 

there were caſes of voluntary ſettlements not 
fraudulent againſt creditors, where the per- 
ſons making them were not indebted. at the 
time. They cannot be interpreted as lay- 


mn . 


1 * 


69 "See the remark by the court in Tayler'v. uns, 
2 Atk. 602. If a man is in indigent ciroumſtanoes at 
the time of making the ſettlement, it is evidence to ſhey, 
that it was made with an nen 
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ge- ing down a rule, that ali voluntary ſettle 
ms ments are good "ain ſabſequent-eredi- | 
tle · tors, even if the ſettlors are unincumbered 
ons at the time of making them (; and in- 
rely BW deed, that ſuch general maxim was not 
tle» 

dif- 

in 

ſaſ- 


adopted by his Lordſhip; appears by the 
deciſion in Rao v. Hammond, wih 
reſpect to one part of that caſe, for there 
being no valuable conſideration to ſup- 
the Wl port the ſettlement made by the ſon,” Nil- 
his BY Horm Hammond, of his own eſtate,” though | 
it did not appear that he was at all in- 
debted at the time of making the ſertle- 
ment, but rather the contrary is inferible 
from the: ſtreſs laid upon this circuraſtance 
by the creditors in the queſtion: 
the ſettlement by the father, and the ſilence 
of the caſe reſpecting it in regard to the 
ſon's ſettlement, ſuch ſettlement bythe ſon 
was held: fraudulent and void againſt the 
1 — _ hoe to 2 
accordingiy. da d. dv, 30d! 


3 IH $4929.27 3 + FP 2954 Ct; — „e — 7238 638; 
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60 In the cale of Jenes v. Marſh, Cal. Temp. 
Talb. 64. Lord Talbot declined giving any opinion 


how far à family ſettlement, without any .conſidera-- 
tion, would be fraudulent againſt ſubſequent creditors, 


though NN was ok died at the time. 3 
Neither 


Settlements. 8e. . 


Neither will the attentive reader. of the 
few caſes and opinions in the books which 


bear directly upon this point be ſatisfied 
with the ſimple diſtinction above noticed 
between voluntary family ſettlements and 


voluntary conveyances to ſtrangers, or be 
inelined to adopt it as a general rule, that 
a voluntary ſettlement merely as ſuch 
made by one not indebted at the time, [I is, 


at this day, ſafe againſt ſubſequent eredi 

tors; but the inveſtigation will, perhaps, 
conduct him through ſome perplexity to a 
ſub- diſtinction between voluntary family 


ſettlements themſelves, in which ſomething 
like a principle is diſcoverable af deeifive 
application-; he will obſerve an accepted 
implicit diſtinction between à voluntary 
ſettlement made before children born, and 


one made after iſſue, in reſpect to its vali- 


dity as againſt  /ub/equent creditors ;' and 
that the moſt favoured ſort of ſettlement 
is that which is induced by paternal ten- 
derneſs, by way of — for — 
* in being * p N 
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(i) * Walker v. t 1 ay * ww whe 
ener of children in be- 


nh 
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9 Debts precedent and ſubſequent. 23 


ſions for children is diſtinctiy ſtated by Lord 

Hardwicke in the caſe of Lord Tæumend , 

Vindbam(14), inthe following words: * d 1 

there is a :yoluntaty. conveyance of real, „ . 
— 2 Ak. 520. 4 

Ly j = Lord Hardwicke there x x bas alerting to. 

the effeQ"of the fat. 1 3 Eliz. ©. 5. that it was neceſſary 

to prove, that the perſon conveying was indebted at the 

time of making the ſettlement, or immediately afier the = 

execution. of the deed, that a different notion, were it 

to prevail, would be attended with bad conſequences, be- 

cauſe the ſtat. extends to goods and chattels, and would 

defeat every proviſion for children and families, 'though 

the father was not indebted: at- the time. The cafe, | 

bowever, of Stileman v. Afpdown, 2 Ack. 48t. fur- . 

niſhes an exception 10 This rule, wherein it 2 x 

that a ſettlement upon children, though made by a per- 6 1 4 

ſon not indebted at the time, may yet be void as againſt '4 

ſubſequent creditors, if any thing in the tranſaRion af. 

fords ground for an inference that the proviſions were 

made with a view to becoming indebted. N p. 45. 

et ſeg. 

The caſe of Hungerford v. Ear, 2 via 261. 

does not aecord with the opinion of Lord H. 'as en- 

preſſed in Walker v. Burrows ;| for there the bond' debt, 

againſt; which the voluntary ſettlement was held void, 

was contraciad 12. years after the making of dhe ſertle- 

ment; but thete was another ſtrong ingredient in that 

cale, viz. the poſſeſſion of the father, notwithſlanding 

the conveyance. to the truſtees,” which ſeemed very much 

* the judgment of the Lord Commiſſioner. 
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Settlement. dcn. Lt 
elm or chanel. intereſt by one not m- 


debted at the time, though he afterwards 


becomes indebted, and that voluntary con 


veyance is for a child; and without any 


particular evidence or badge of fraud to 


| deceive or defraud ſubſequent - creditors, 


* Fn rene meant get #4 


that will be good; but if any mark of 
fraud or colluſion, or intent to deceive ot 
defraud /ub/equent creditors, appears, that 
will make it void, otherwiſe not, but it-will 
ftand, though he afterwards becomes in- 
debted;” and then follows. this very im- 
portant obſervation : But Lk] ng 


caſe on the 13th Eliz. where a man, in- 
diebted at tbe time, makes a mere yolun- 


. tafy conyeyance to a child (15), and dies. 
indebted, . but that it ſhall be conſidered 
as partiof his eſtate. for the benefit of .cre- 
ditors.” Here we may obſerve, that his 


Lordſhip's remark, as to the effect of cir- 


cumſtances diſcloſing an intent to deceive, 
is included within the univerſal rule, that 
ſuch. intent to deceive, where it appears, 


_ ſuperſedes the whole queſtion about con- 


fideration, and reduces the purely volun- 


tary * conveyance, the proviſion for öff- 
bene and the aa for value, to 


) the 


| * "i 1 - F , J I. 
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the fame nullity of operation The wholz 
of Tyne s caſe, turned upon the in 
tent to deceive, as inferible- from cine: | 
cumſtances j the conveyance in-which-caſe. 
was not voluntary, but made to a bone 


f4: ereditor, whoſe demand exceeded the 


value of the goods aſſigned to him; 
and if it were not a cltar conſequence, 
that the reaſons' wbhieh make a conveyanee 
for valus vitious muſſ invalidate a volun- 
tary conveyanee, though meant as a pro- 
viſion for a child, the caſe of Stileman v. 8 
gane be! of cya age I 9 


This woke REN two quaſiigas 2 
it, Whether a ſettlement made after 
marriage, but expreſſed to be in con- 
ſideration of a marriage portion by 
a perſon not indebted at the time was 
void againſt ſubiequent creditors; as to 


which the Chancellor thought it extremely 


clear, that, as the ſettlement, though after 
marriage, was in conſideration of à mar- 
riage portion, which, for any thing t bat 
appear ed, was paid at the time, it could not 
bs e by 8 u But | 


z 


- © Settlements, Cn. I. 


ions nn aroſe upon U dhe follows | 
ing facts: Some time after his marriage in 
the year 1700, the father, not being in- 
diebted at the time, made a purchaſe jointly. 
with his eldeſt ſon, Sr WA — 
in tail under the ſettlement, and took a. 
conveyance to them and their heirs. In 
1706. he made another ſmall purchaſe of 
land jointly, with his youngeſt. ſon, and 
ſettled it alſo, by way of -proviſion. The 
father paid the purchaſe money for both 
eſtates, and continued in poſſeſſion till his 
death, which happened in 1735. But in 
the year 1727, he confeſſed a judgment to 
the plaintiff's teſtator. Upon the father's 
death, the ſons reſpectively entered into 
the ſaid eſtates, and afterwards the plain- 
tiff, as executor of the conuſee of the 
judgment, inſiſted by his bill, that theſe 
eſtates were ſubject to his teſtator's judg- 
ment. It was contended at the bar that 
theſe two purchaſes were to be conſidered 
as advancements to the ſons, and conſe- 
quently that they were entitled to retain 
the eſtates againſt the claim under the 
judgment; but the opinion: of the court 
was, that theſe purchaſes, in the names of 
| the 


| will be hereafter, commented upon ſor a different pur- 


BARSBETEST PET CoTEESRASTLSBSIEF » 


C1. | Debts precedent and ſubſequent. 


the father and fon jointly, . did ,not an- 
ſwer the purpoſe of ts; for 
if the ſon had died during bis minority, 
though married and leaving iſſue, the fa- 
ther would have been entitled to the whole 
by virtue of the ſurvivorſnip, and the ſon, - 
being an infant, could not have pre- 
vented it by ſeverance: and upon this part 
of the caſe, his Lordſhip/ſtrongly obſerved, 
that .it ĩs not neceſſary that a man ſhould 
be actually indebted at the time of his mak- 
ing a voluntary conveyance to render it 
fraudulent for if he does it with a view (t) 


"_ — e "aa 


00 Which view may de collected and inferred 
from other circumſtances, beſides the want of aptitude 
in the ſettlement to anſwer the pretended purpoſe of 
advancement.” Diſproportion between the proviſion and 
the objeR, as well as incongruity between. the means and 
the end, ſeems to julliſy the inference of fraudulent in- 
zjention.. As where a huſband, having large eſtates, ſet- 
tles the whole of his property, or ſubje&s himſelf to 
unufual reſtriftions, or where the objeQts of bis care'are 
already provided for. or where he cripples his own power 
of enjoymem and diſpoſition, by an unreaſonable and 


exceſſive liberality towards his family. All theſe are, 


as it ſhould ſeem, badges of fraud, "oy wo rome ye 
not indebted at the time. - ro 
In the caſe of Fitzer v. Fitzer, 2 Alk. 511. which 


poſe, the debt of the creditor arols e to 
the voluntary ſettlement. , 
to 


En. 1. 


to Bis Being — at u future time, It 
is equally fraudulent, and ought to be ſet 
aſide; and his Lordſhip reſembled the 
caſe he was deciding to that of Chriff's 
Hoſpital againſt Budgin and Wife, reported 
in 2 Vern. 683, where a huſband, having 
taken ſeveral mortgages and bonds in the 
name of himſelf and his wife, for money 
lent by himſelf, the Lord Keeper looked 
upon the wife ſurviving him to be in the 
nature of a joint purchaſer, and decreed 
againſt the heirs at law, but admitted that 
in the caſe of creditors, it might be frau : 
dulent. If the principles above ex- 
traded be right, it would have been an. 
dulent againſt creditors, whether the huſ- 
band did or did nat ſtand clear of debts 
at the time the bonds and mortgages were 
taken; and indeed, beſides the ſuſpicion 
which adheres to ach creation of joint 
üntereſts, it may be doubted whether that 
protecting eonſtruction which ſhields theſe 
proviſions for unportioned c children, ex- 
tends itſelf to mere een an 
| on wives. | 


be declch in the caſe of Mike uo; 
Aſhdown ſhews, however, has: the pop 


91. Debes precedent and ſubſequent. 
of providing for a child muſt be unambi- 
guous, and that the conveyance or ſettle- 


ment mult be plainly calculated to effectu- 


ate the object propoſed; for we collect by 
inference from that caſe, that withont | 


any of thoſe. SO badges enumerated 
tn Twyne's caſe, (for though the father 
had poſſeſſion till his death, the preſump · 
tion of fraud from that circumſtance is 
which, as a father, he might claim by 
right of natural guardianſhip during the 
nonage of his child,) a pretended provi- 
ſion or advancement may ſtand condemned 


by its own inadequacy and incongruity, 


with reſpect to the deſign profeſſedly in 
the contemplation of the parent and ſet- 
tlor. Tn F mY 3 22 ' 
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| aun phraſes intent to defraugy and 

e iintent to deceive,” which occur in 

he ſtatutes under conſideration have ſome · 

xccived a latitude of expoſition from 

| thereſolutions in modern caſes, which does 

„ with the ancient deciſions 

of judges familiarly converſant with the 
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Fran: confilts ther: in eee 2Q, 
or in a continued” ſeries of acts, and two 
parties are always neteſſary.—a perſon 

| deceiving, and a perſon to be deceived, to 
give it that action and determination which 
renders it the ſubject of. human cognis» 

1 Ra. 6. zance and law (17). A general purpoſe 
"Bt thy * of fraud exiſting in the heart of a man, 
Without a particular object, cannot be 
cC“e.rime in any ſyſtem of human law. Where 
fraud is made up of diſtinct acts their con- 
nection becomes difficult to be traced and 

. aſcertained in proportion to their reciprocal. 
diſtance, and the * phicityer: events with 


r POT PROBES RS 


jeſs — of — 
were of ſimpfer contrivance: deceit took 
a ſhorter aim ; the ſcheme and the final 


object were -ſeparated at ſmaller intervals; 


and were generally preſent at the ſame = 
time to the vie / of the: cloſe obſerver: 
The multiplied relations of liſe have re- 
fined the arts of deceĩt. As fraud has 


become more dextrous, its views have 


become more diſtant and leſs diredt. And 
the proſpective connection between the 


original act and the ultimate 
requires a longer courſe of deduction for 


its diſcovery and aſcertanment. The pre- 


ventive activity of the law. ought to in - 


creaſe in proportion to this growing dif; 


ficulty of detection. Whete the regular 
methods of ſcrutiny are baffled by eva- 
ſive dexterity, ſummary expedients muſt 


be uſed; and the law provides for ita own | 


imbecility by ſternly diſcounte all 


| myſtery and ambiguity of action. The 


luxuriant intricacy of the legal modes of 
transfer and forms of technical proceeds: 
ings, as they multiply the means of fraud, 
ſo they call for: the increaſed vigilance-of 
the * — eolsurable and equivocal 


My) 


trans 


| 


el e. — of-this — 
and where» experience has pointed out 4 


of that engine is made in ſome eaſes to 


ought we to forget the difference between 
ſtated preſumptions by ſtatute (). which 

are expreſs and cautionary rules of con - 
duct, and the preſumptions of uns 


learned ate the orily repoſitaries. If a rule 
of conſtruction. with reſpect to our tranſs 
| aftions with each other, is for the public 


complain of a reſtriction upon his indivis 
| HP which 2 8 wn * his fociatica- 


wy ® Lord Manafield in 1 107. den the diffitic- 
tion between preſumptions grounded upon evidence, 


ade, The ſtatutory preſumption allpded to in the 
* rule 4 conſiruftion. 


ſucceſsful engine of. fraud, the very ue 


ſuperſede enquiry. into intention, by being 
itſelf turned into a ſtrong preſumptive in- 
dication of fraudulent deſign. The hard- 
ip of ſuch preſumptions (if any there 
be) is outweighed by theit utility; nor 


written law, of which the -heads of the 


„it is only neceſſary that it be clear 
and oſtenfible; and no man can reaſonably 


1 * - oY 


2D . 2 1 
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and preſumptions of law, which ate not to be contre- 


<q 


tent ſeems to be a third ſort, depending upon an arti 
pacity, 


Intent: „ 85 
i the terms of that adden be 
mae general, and certain. 


The earlieſt expounders of the" ſtatutes . 
of Elizabeth againſt fraudulent convey= 
ances, appear to have attributed to both of 
them à ſpirit and meaning conſonant to 
what has juſt been ſurmiſed: but they 


a voluntary gift or conveyance, if followed, 
though after a long interval, by an attempt 
to convey to a purchaſer for valuable con- 
ſideration, as ſtrong preſumptive evidence 


termined; however, that the voluntary con- 
good againſt all but one who purchaſed for 


purchaſer' of that deſeriprion appeared, the 
firſt conveyance, coupled with the fubſe- 


compounded evidence of fraudulent. in- 
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ay (=) vid. Chan. Caf, in Lord King 
9900 „ Brand, and fee the remark by. 225 
ity, . 3% 5 


* 


thought it more pointedly within the 
expreſſion of the-27 Blix. c. 4; to conſtrue 


at leaſt of an intent to deceive. They de 
veyance was good conſidered by itſelf, and 


a conſideration of value; but that when a 


quent attempt to ſell for value, made up a 


tention, © The - abſurdity of making that 
fraud by ex pot fate circumſtances which 
vas not fraud in "Oy commencement wh 22 


8 5 cannot 


of . 
# £ 6.4% 
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| 8 nature of this preſumption of fraud or 
intent fo deceive, as it ariſes upon theſe ſta- 


A cauſe it was a voluntary conveyance at firſt, and ſhall 


acts are admitted to expound original intention, vid. 


„ 


muten 7% deceive 0 


© aſi with reaſon be e Such ob. 
jection is anſwered by the difference be 


* 


_ ©  tween' making and proving, for though an 
act, which muſt be conſidered as innocent 
when committed for want of evidence of 
the contrary, cannot be made criminal by 
ſubſequent: events, yet evidence and pre- 


ſumption may well ariſe from ſubſequent 
events to annex a conſtruction of guilt te 
that which ſtood free from imputation at 


"firſt (n). The principle of this obſerva- 


tion applies alſo to the. ſtatute 13 Eliz. 


where debts. are contracted ſubſequently 
to the voluntary conveyance, and where 


_ thoſe grounds of favour which have before 
deen ag do not- exiſt 1 in the caſe. | 


i Hacking alietle-more ;oquiſtivily:i into 


tutes, weareledtoobſervethatthefrauddoes 


” 
— * 4 8 Sd 0 4 8 2 1 
* 


h IA. Colvile v. Parker. Cro. Jac. 138. Be 


be intended fraudulent at the beginning. For the 
numerous in ſtances in which, in dur law, ſubſequent 


. Dawmai's Caſe,” 9 Rep. 11.  Wingate's Magxims, 
Max. 37. Vid. 15 Lane ak = Flowd. Com. 475 


not 


2 


AE Ac 
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I mn i Ake. ä 
ob- ¶ cot conſiſt inthe ddI decoptioneF pies = 
be chaſer or creditor, but in'making#@convey= © 
| ance witha view to deceive or defraud them, —_ 
which intent to deceive or defraud cannot. © M8 
be manifeſted and determined until a put. 
by chaſer or creditor ariſes: the whole is ben 
re · ¶ regarded as one tranſaction by relation, and  _- 
ent the fraud in the contemplation of the 
t to ſtatutes is then complete. With reſpect to 
1 at the ſtatute 27 Eliz. c. 4. all that is neceſ- 


* 


va. fary to be ſhewn, as conſtitutive of the F 

a (7 aud thereby intended, is a conveyance | 
ntly made with an intent to deceive a-purchaſer. - 
here BY This intent to deceive is evidenced ES. : 2: 

fore voluntary conveyance, coupled with a ſub- _ 5 
ſequent agreement to ſell the ſubject of . 
* that voluntary conveyance, and the fraud ; 


3 being complete in this ſtage of the tranſac- 
ga- tion, the purchaſer may execute his bargain. 
"000 notwithſtanding, he has notice of the for- 
mer voluntary conveyance (18). It is not 
the accompliſhment of the deceit upon the 
purchaſer that conſtitutes the fraud; but 
the deceitful intention in the ſeller mani- 
felted by his proceeding to the ſecond <5 
conveyance. Though the purchaſer be not 


deceryen, a yolungary conveyance may Rill 
. i D 2 ho by be 
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bat fraudulent. (eh,, and if ſo it is conſo- 
quently void as againſt him if he completes 
= his purchaſe; and the completion of his 
= 0 yi purchaſe by an executed conveyance (49) is 

4 es neceſſary to qualify him under the ſtatute 
” Chan. cad to avoid the firſt conveyance, for the ſtatute 
is expreſs that the firſt conveyance ſhall 
only be void againſt the purchaſer, or thoſe 
_ claiming under him (p). But by this 


N 
% , -4 PI "0. "IP * 


* 


OY 
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| (e) In Gouch's caſe the opinion of Ld. Wray ſedma 
to reſt upon a concluſion that the fraud is complete 


; and:ſufficiently proved, according to the evidence im- : 

=_  "pliedly marked out by the ſtatute, in the very propoſal ö 
—_ to felt. He puts this caſe, A, ſeized of land in fee makes n 
—. | a fraudulent conveyance with an intent to deceive and t 
—_— defraud purchaſers againſt the ſtatute 27 Elia. and WW a 
| =_ continues in poſſeſſion, and is reputed owner. B. enten 6 
_ - into diſcourſe with A. for the purchaſe of it, and by ac- 
= cident B. has notice and knowledge of this fraudulent Wl © 

_ * conveyance, and nevertheleſs concludes with A. and r 

i | _ ., *' . takes his aſſurance of bim, in this cafe B. ſhall avoid el 
— ,  . thc aid fraudulent W ne the Wl - 
if = | oF n notice · 2 11 
Ic +400 So wich reſpels ads relief which a court of 0 

"oh equity gives on the 13 Eliz. c. 5. a creditor muſt p 

complain, or, a ſettlement cannot be ſet afide for fraud, Ir 

and he mull put himſelf in a ſituation to complain,' by b 

= ' | _ getting judgment for his debt, and lating —_ the fe 
1 ſerdement he in defrauded. Vid. 1 Vc, Jun. 460. b 
—_ =... E avoidanc 


en, Ae, 


5275 


$ the protection of the purchaſer, the ſtatute 
$ has ſecondarily in view the puniſiment of 
9 the deceit, 'and as the voluntary alienee is 


e regarded by the jealouſy, of the law, where 
e circumſtances and parties afford a poſſible | 
ll By ground for the preſumption, as a partici- 


common loſs by the a of the ſta- 
tute. 


The loſs to the ſeller is nat i eafity 
underſtood by thoſe who regard only what 
has been the confequence of the ſtatute, 
namely, the opportunity thereby given to 


the voluntary conveyer to defeat his own 
antecedent gift by a ſale for valuable con- 


difficulty of intellectual ſeparation. It a- 
riſes from viewing the conſequences of 
that law as it has been ſince acted upon, 


Wh inſtead of the pre- exiſtent evil a 

which it provided. Before that ſtatute, the 
aun purchaſer was the party intended to be 
aud, Wi injured—the injury of the unſuſpecting 


buyer was the ſpeculation of the fraudulent 
ſeller. The ſcope and purpoſe of the act 


D' 3 conſiſt- 


* 


avoidance of the firſt comwiepaineny - veſides : 


pator in the fraud, he is involved in a | 


fideration. But their difficulty is only the 


gainſt 


being wholly dan could not With 
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was annihilated by its proviſions, and we 


. iſting evils in the interchange of property 
party in danger, and the hopes of advan- 


5 luntary alienation. The efficacious preven- 


the return of which the ſtatute provided, 


turned the regards of compaſſion towards 


conſiſtency look to the future exiſtenee. of 
the thing againſt which it was made. It 
was caleulated to remove and not to re- 
medy. The miſchief in its contemplation 


take a wrong ground when. we look to ex- 


for the explanation of that law. Before 
the ſtatute 27 Eliz. the purchaſer was the 


tage were with the projectors of the fraud 
againſt him, videlicet, the parties to the vo- 


tion of that deceit, againſt the poſſibility of 


ought to be the governing rule in the con- 
ſtruction of its clauſes, and to this purpoſe the 
potential exiſtenceof the miſchief ſuppreſſed 
ſhould be regarded as an actual and inſtant 
peril. The ſtatute was meant-to bear upon 
the yoluntary alienee, and to relieve the 
purchaſer; but the ſafety of the purchaſer 
produced by its ſucceſsful operation has 


the caſe of the voluntary alienee ; and we 
are apt to forget that, beſides the unſteady 


direction and relaxing effect of theſe ſym- 


. in the n of a general 
law, 


- Nite 6 the. Purebgfr. 


aw, the peril to the purchaſer, 8 
ive under indulgence to the donee, Who 
annot be favoured on any general prin- 
of compaſſion, but at the expence of 
claim more ſtrong and ee 75 1 
2 
By thus considering che 2 under; 
he ſtatute 27 Eliz. both as protective and 
ſuppliciary, and by regarding the fraud as 
perfected 1 in its eſſence, though ä 


in its object, by the voluntary conveyance, 
made with intent to deceive, of which 


fraudulent intent the ſubſequent contract 


of the unimportance of notice to the ſub- 
ſequent purchaſer, who, if he has knowledge 
of the firſt conveyance, ſees the fraud ulent 
intent diſcloſed in the very treaty of ſale, 
and has only to complete his purchaſe, 
that by virtue of the valuable conſider- 
ation, he may become qualified under 
this ſtatute to treat that as void which he 


purchaſer before the purchaſe completed, 
to be ſuppoſed. or provided for, and when 


is the proper evidence, we ſee the reaſon. - 


before perceived to be fraudulent, ' A direct 
notice commutiicated by the ſeller to the 


implies a ſelf· contradiction, and Was not 


* caſes ſaid that the — conuey- TS 
ad „ 
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ance was ESD againſt the purchaſer, not- 
nmnmuͤithſtanding ſuch purchaſer had notice, 
another bind bf matiee than that firſt men- 
nUBaoned muſt have been in contemplation, 
If the notice is intrinſically contamed in 

the deeds which accompany the ſale, though 

in common cafes ſuch notice may enervate 
tte title and blemiſh the innocence of the 
=: ' purchaſer, as "where a man takes a con- 
=. ' -  veyance of a legal eſtate with "knowledge 
= of an adverſe” equitable title or incum- 
| brance, yet ee the queſtion turns 
/ .._ wholly upon the intent to deceive in the 
vender, it cannot be ſaid that the vender 
87 has purified himſelf by a delivery of the 
2" title deeds; while he is filent as to the ex- 
tene of a fact overthrowing the title {g), 

= Which, though it might appear by an ex- 
- * - armination of the deeds, he has tacitly 
WE. - Eontradifted by the very treaty of fale, 
IF notice comes to Qs e from the 
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7) This muſt; be underſtood: retroſpeAively. to the 
— time when the ſtatute was made, the proviſions of which 
| * ſuppoſe ſuch a conſequence from making 2 
| | 1 conveyance, and afterward 3 a dale to a put- 
. 5 by chaſer. | e aaa 
„ 45 ; / 
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oduntury alienee, or through any u en 
rinſie collateral” or caſual channel, that 
early can be no reſtoration of the inno- 
of the ſeller his origmal intent 1 8 5 I 
oo e 2 N. 


: 8 ad ©. * 


As 


Theſe deciſions, however, in favour of | 
purchaſers with notice have by ſome been 
looked upon as unreaſonable and unjuſt; but 
they cannot be unreaſonable and unjuſt if 
they have followed up the ſpirit of the ſta- 
tute, and if that Fork was reaſonable. and 
juſt, both which poſitions it is the object 
of theſe ſheets to eſtabliſh. It has been 
faid that * if the conſtruction of this act, 
which has certainly prevailed in favour of 
purchaſers with notice, were traced, it would 
probably appear to have originated in 
the opinion that the act avoided all vo- 
luntary conveyances whatever, though, 
continues the writer, it merely affects 
fraudulent conveyances (20). The great 
queſtion in ' theſe caſes is whether the 
particular conveyance or ſettlement” be 
void or effectual: it cannot be only void- 
able : ĩt is N bad or good with reſpeRt 

to 
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Nase to abs Purchaſer. Cn. I 


"yu ſubſequent: purchaſers () 3 amd the 
© queſtion: whether notice or not to a-ſabſe. 
quent purchaſer miſt either influence and 
be involved in the deciſion of that princis, 
pal queſtion, or it muſt come. after it and 
controul the conſequences to be inferred 
from it. But it cannot be involved in the 
deciſion of that queſtion if the accident of 
notice to a purchaſer may be conſiſtent with 
an intent to deceive, however-that i intent 
may have failed of its accompliſhment, and 
if a direct expreſs notice cannot be ſuppoſed 
in the caſe. An attempt has already been 
made to ſhew, that a caſual indirect notice 
is no proof of honeſty of intention in the 
ſeller. Though a direct expreſs notice 
L communicated from the {eller 


k 1 


— 


* % 


$4 The a cited in 2 Roll. 35 is ans os 

to ſhew this ſubverſive effect of the ſlatute 27 Eliz.—a 
voluntary conveyance was made with a fraudulent 
power of revocation, and the perſon who made the 
conveyance, afterwards bargained and ſold the ſubjeR 
of that conveyance ſor valuable conſideration, upon 4 
condition: the condition was broken and yet the firſt 
conveyance. was not reſtored, ſor the eſtate having been 
once ſold to a purchaſer, the firſt conveyance was 
irrecoverably gone by the conſlruction of the ſtatute. 


47 
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et we cannot ſuppoſe ſach Folly in the 


and MSrithout taking it firſt for ſettled that his 
rred Former voluntary conveyance was void, for 
the otherwiſe it would imply a contradiction 


of his own propoſal to ſell. No reaſona- 


vith 
tent a notice; hut becauſe he relied upon this 
and neutralizing conſtruction of the ſtatute 


with reſpect to all notice whatſoever. If 


plain the. perſon. intending to purchaſe 


tice Wi ſuppoſe. ſuch a notice, therefore, but as a - 
ler conſequence of the nullity of effect given 


of the ſtatute, and as impoſſible to have 
happened without abſurdity before ſuch a 
conſtruction was ſettled. We muſt ſup- 


77 poſed to be given, and conſequently in the 
been Wl diſcuſſion. of the queſtion, whether notice 


to a purchaſer be operative or not, we muſt 
exclude the idea of a notice expreſs and 


r 


o the purchaſer i i certainly epd OF 
with an intent to deceive: ſuch. purchaſer, 


eller as that he ſhould give ſuch notice bs 


le man, therefore, would himſelf give ſuch 


ſuch notice: would vitiate the ſale, it is 


would break off the treaty. We cannot ; 


to it by the before-mentioned conſtruftion . 


poſe, therefore, all notice to be inoperative 
before ſuch an expreſs notice can be ſas 


direct. By e rid of this idea we 5 
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denver the ſubject from cher er ü 
or pelitis principii, or, in other words, from 
the difficulty created by fallactouſly con. 
foundipg with the terms of the queſtion 
M ſubject matter which without an abſur- 
dity cannot be ſuppoſed to exiſt bow the 
- queſtion i om g 


If this full akin notice e im- 
by mediately by the ſeller, or by his authority P 
to the purchaſer, cannot be ſuppoſed.to Wl. 
happen but upon an aſſurance that the Wi! 
firſt | conveyance; was vad, it. muſt impiy j 
alſo an aſſurance that once void it is Incay 
"_ of confirmation. va thei bn; ten 


II the firſt conveyance be not Wo 4 
potice cannot deteriorate the condition of 
the purchaſer, If, on the other hand, the 
. Hirſt conveyance be void, ſubſequent notice 
| however imparted can have no effect, in 
ſuch caſe the operation of notice is anti- 
. ated by the deſtruQion of the ſub- 


00. TY rfl 
3 v. \ Haterbeufs, SE in Sir W 
94. was a caſe upon a power of revocation included in a 
ſettlementby a father and mother on their ſon's marriage, 
which power being reſtrained'to be exerciſed only with 
the 
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he aka of four truſtees, or the ſurviyor of 3 was 
3s there a. plain valuable conſideration. It is true 
hat Pollexfen at the bar mentioned the circumſtance 
pf notice as to the purchaſer as precſuding any inference 
quite enough, in the caſe to ſupport the ſettlement with-. 


what ſtreſs the court lajd upon it. 10 2 


A 
im. And in Fdz- Janer v. Moys,. I Sid. 133; that the 

p purchaſer had ho notice of the firſt conveyance, is made 
my an ingredient in the ſtatement of the caſe, yet as it does 


not appear to have made any part of the foundation of 
the opinion of the court in the direction given to the 
jury, it is only a proof of the ſenſe (hy; hes iy enter. 
tained of its importance. | 


Parker, Cro. Fac. 158. quod vid. 
Where facts, which have no influence on th les 


a caſe, the ſtudent is ſometimes miſled by the reporter's 
apparent appreciation of them too haſlily to conclude 


1019. where the purchaſer of the eſtate claimed under 


againſt the former leſſee, who was a valuable purchaſer 
of his leaſe, (it being at rack rent)“ it is not eaſy to fee 
how the notice which'the purchaſer of the ellate is re- 


ones circumſtance of notice is often mentioned in the report 
lin a of a caſe with an air of importance, when in point of 
lage, elſect, it is ah 8 


ith , | 6 a * 
* oy 4 "©" & 2 * 
I 6 A 


the * 


adjudged out of the ſlatute 27 Eli. c. 4. And there 


of fraudulent intent as-againſt him, but as there was | 


out any reſort to this reaſoning, it cannot be known | 


The ſame obſervation applies tothe caſe af dur. v. | 


ment of the court, find their way into the ſtatement ol 
them of importance. In Goodright v. Moſes, 2 Black. 


and ſtood in the plece and charakter of a volunteet as 


preſented to have bad of this leaſe could have inſu- 
enced the queſtion. - But it may be remarked that this 


* 


1 A erte, of. as to the 
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ſtri&t import ef the phraſes <jntent io 
| deceive” ” and intent to defraud,” which: 
occur in theſe ſtatutes, may ſeem to juk 
tify the opinion of ſome ancient lawyers, 
that only. that perſon who could be con- 
ſidered as the object of the fraudulent 
intent, was qualified to treat the fraudu- 
lent conveyance as void. If a voluntary 
gift or conveyance be made with a manifeſt 
Intention to effect a purpoſe which dif- 
covers no original deſign of defrauding 
thoſe who come to take advantage of the 
ſtatutes, they ſhall, according to this opi- 
nion, have no relief, although their par- 
ticular intereſts may be conſequentiallj 
affected. A ſimilar principle of con- 

ſtruction, before the making of thoſe 

ſtatutes of Elizabeth, which are our preſent 

concern, ſsemed to prevail in the deciſions 
of the judges 59s other ſtatutes made in 
_ ſuppreſſion of fraud; the reſolution in 


W 


. Peghens dengel by ther Statue. 
ff Elizabeth was founged upon it. That 
aſe was as follows: A man holding fands 


ulent intent to defeat an execution for 
damages in which he had been condemned 
in B. R. but the courſe he took was by 
7 nnexing a a condition to the feoffment, 
ſuch as is within the letter of the ſtatute 
52 Hen. 3. C. 6. againſt fraudulent con- 
eyances to defeat lords of their wardſhips, 
which right of wardſhip is preſerved or 


Varneford's cafe determined in the zu year 


ff the queen in capite by knight's ſervice, 
ade a feoffment of the ſame with a frau- 


* 


ather affirmed in the ffitute of wills 11), 92 K. Vid. 


tary 2 Hen. 8. c. 1. together with other fruits exe t Reps 
afelt of tenure, as to one third of the lands ſo 


alienated) and upon the feoffor's dying, the 
eir being within age, the queſtion was 
whether the heir and the third part of the 


opi- Nands ſhould be in ward. And in the court 
par- pf wards it was reſolved againſt the queen, 
tially W:pon the ground that the intent was to 


ave the eſtate from the execution and not 
o defraud the queen, and fo againſt her 
ajeſty there -appeared no covin (2). 
he caſe of Tyrer and Litiliton, cited in ». 
he caſe of ie Chancellor of Oxford (3), 
as thus upon the ſpecial verdiet: Thomas 
- 170 rer 


3 


— 
* 


"x 


1 Sw os Ga fee of OY held & 
tie manor e of H. by fealty, rent, ſuit of 
court, and the render of the beſt beaſt upon 


the death of every tenant in fee ſimple by 
way of heriot, and Thomas Tyrer being 


ſo Fixed, in conſideration of an intended 
marriage between his ſon. John and one 
Joyce Grove, enfeoffed the ſaid: John of 


| the ſaid lands to hold to him and his heirs, 


John before his marriage by indenture de- 
miſed the ſame lands to his father Thomas 
for a term of 40 years, if Thomas ſhould 


fo long live, and this he did 127 b intent 


to deprive. the wife of the benefit of her 


dower until the death of the father, The 


marriage took effect and afterwards Tho- 
as died, living John the ſon, and whether 

a heriot was due to the lord upon his dy- 
ing poſſeſſed only of the term of years, upon 
the ground that the feoffment and demiſe 
were fraudulent againſt the lord, Wat 
the queſtion. . And . becauſe it was found 
by, the ſpecial verdict, that the intent of 


' the feoffment and demiſe was to deprit 


Joyce of the benefit of her dower, unti 
the death of the father, it was held that 


tte tranſaction ſhould not be extended by 
9 conſtruction to any other intent. And 


the 


entioned was relied upon, which deciſion 


t was ſaid was applicable à fortiori to the 
aſe then before the court, becauſe Itl- 


| arneford's caſe there was ſuch à fraudu- 
ent intent as would have avoided the 
conveyance as againſt, creditors, had any 
uch appeared to diſpute its validity ; ; but 
n Her v. Littleton, the * intent 2 
ot n Ws. 1 | 

The complaint of the FN of 15 
atute 13 Eliz. c. 5. is, that feoffments . 


grants, alienations, conveyantes &c. had 


deen contrived, and deviſed of malice, cos 


in, colluſion, or guile, to the end, pur= 72 


poſe, and intent to delay, hinder, or defraud 
reditors and others of their juſt and la- 
ul actions, ſuits, debts, accounts, damages; 
penalties, forfeitures, heriots, - mortuaries; 
ind reliefs, and the enacting clauſe a- 
oided ſuch feoffments, &c. made with 


uch intent, only as againſt ſach perſon | 
dr perſons whoſe actions, ſuits, debts, &! 


where, ſhould, or might be diſturbed; hin- 
ered, delayed. or defrauded.” This avoid- 


ng clauſe * 2 by _— 
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reſpect to the different claſſes of perſons, 
| whoſe intereſts or claims were the object 


to defraud a creditor, though i it vacated the 


as that perſons, claiming by forfei ture, ot 


to vacate the conveyance, or other fraudu- 
lent act, as againſt all whoſe claims might 


ſtretchedꝭ and the repoſe of titles too eaſily 
- © difturhed. And it might haveſcemed, thata 


FIR © ö nd 226 1 : 
2 * RO PP i 9 
We. * 4 * 7 . 7 ; 
» < ww 4 : - 
. " og” 4.3 | K — . 
— 7 5 
"* 


capable of a diſſributive conſtruction with 


of the fraudulent intent. A clear intent 


gift or Conveyance as againſt all creditors, 
might not, in ſome opinions, let in any 
other rights than thoſe. of creditors ; 6 


entitled to heriots, penalties, or mortuaries, 
might be excluded. from the 1 811 of the 
Karore, in ſuch E caſe. 


It ne N been condiderad a 
Aw. that if a plain intent todefraud one par. 
 * ticulardeſcription of perſons were conſtrued 


be conſequentially affected, the vindicatory 
juſtice of the ſtatute would be too much 


the voluntary conveyance may in fact 
innocent, notwithſtanding the ſtatutory 


_ preſumption ariſing from a ſubſequent adi 
or attempt, the offenſive matter, Which 


e in the i intent to deceive, ought only 


* 


o vitiate; ads eee | 


— 


be | 
ith he meditated fraud, and that the ſtatats 
ns, Wi not defign-that the:partiat-diſioneſty 
ct the donor ſhould carry ta the volumtary 
ent ienee, conſequences more ruindus tha 


nel he ſubverſion of the ſpeeifle fraud, hies 
ort, Vas actually 4 n eee Q M36 BQOE EIS | 
any Dee 7 


But wich Pet much: F _— 
ay be contended, that a. fraudulent _ | 
rift or conveyance, .. within tbe Nause 


Ws 3 Elix. with whatever intent made; 


; rendered. void, by the Aang word 
bat act, againſt all perſons whoſe: intereſts... |. 


hapi r claims are enumerated. - therein q, yet 5 1 
par- his argument will not beat ont nun, 
trued erence. of fraudulent intent, as againſt K 14 9 9 * 
udu- ubſequent purcbaſer, from the eireum- 9 


nig hi tance of the ſeller's having been indebted. 7a = 
ator! the time of the ſetilement or conveys = = 
much nce, or warrant the reaſoning which _— 
eli cribes to the fact of being indebted i I 
bataich a caſe, any ae inge. 
1c b jon of fraud. as againſt ſuch- ſobſe- 5 „ 1 
uton nent purchaſer... If he delign .of the 1. == 
at a erſon conwying, be: to defraud his I 
hichreditors; any intention of fraud Vieh res IJ 
t on ect to a Tar becytnes by fo 10 mi Mfg 2 
N | E'2 ike E 4 . A 
N. 3 5 
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the lefs preſumable ; and though i it may be 


true, that diſtreſsful circumſtances are a 


general temptation to diſhoneſty, yer, the 
purview of the ſtatute looks only to a par- 


ticular intent, and that intent is only 


diſcernible in the natural concert of mo- 
tives and actions. The contrary reaſoning 


confounds the operation and objects of 


the'two ſtatutes, and converts the evidence 


of intent under the one, into an evi- 


dence of intent under the other, where 


the two ſeveral intents have diſtinct and 


divergent aims (2). But, in Doe v. Rout- 
edge (4), which. was a caſe between a 


ſubſequent purchaſer and a prior voluntary 


alienee, on the 27 Eliz. c. 4. the argument 
from the mouth of the venerable chief juſ- 
tice adopted the inference, to which the 
above reaſoning is oppoſed, in the following 
remark, een to him oy the 91 


1 
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(a) "a Anh v. ae 1 Roll. Naw. ken which 
was the caſe of a ſetilement, and ſubſequent convey- 
ance for valuable conſideration, it is true that great 


| Rreſs was laid by the judges upon the queſtion, whether 
_ the: ſettlor was indebted, or not, at the time of the ſet- 


tlement ; þut it is to be obſerved, that the purchaſer, 
in this cals, was virtually a creditor, and took the con- 
| W as a ſecurity for his debt. | 
a one 
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$ 3. Perſons benefited Ey the: 2 I, 
« one great circumitance,” which hee i 
always be attended to in theſe tranſactions 4 
is, whether: the perſon was indebted at the 
war he made the ſettlement; if he ws, it 
Rh} pry 7 8 | 


0 
18 But i 1s 158 only: in Doe v. F 
of that the doctrine above conſidered has 


failed of confirmation; in the caſe of the A 
King v. the Earl of Nottingham, etal. (J 9 Bm OY 
it was forcibly impeached. - To remove. ©” x 
out of the way the ſolemn and well-con-/ - _- 


4-8 fidered opinion of the judges in Warne | 
2 „rds caſe, a difference was taken between _— 
ary 


caſes, wherein the queſtion of fraud was "i 
integrally” before the judges, and ſuch _ 
wherein the verdict of a jury had found 
an actual fraud; but contrived for another 
purpoſe, and againſt another perſon, than 
the purpoſe imputed, and the perſon com- 

plaining. Warneford's caſe was, indeed, as 

was obſerved by the court, in Tyrer v. Lit 

tleton, aboye cited, particularly ſtrong, 


vey- 

great ſince, as the real intent was in itſelf frau- 9 

ether i dulent, it ſeemed to be within the reaſon —— 4 
„oa which the deciſions in Doctor Elis) dee, 


and 3 s caſe (7). in ee 8 8 * A 


* my , 


„ Perfuncmneftedibythe dium Cu. 1, 
2 Norting bam s caſe (h in which. this rea- 


ſaningꝭ from the criminal law occurs; vag 
as follows: Sir Robert Dudley intend- 
ing to travel beyond t he ſeas; by inderiture 
for valuable conſideration Expreſfed, but 


Keb. none paid (9), conveyed the manor of Kil. 


779. 


lingworth; among other lands, to the Barl 
of Nottingham, in fee, and in the: deed 
there was a ptoviſo, that, upon the tender 
of an angel of gold, all hould be void; and 
covenants Mere. added, on the purt of the 
bargainees, that they ſhould' make all ſuch 
eſtates as Sir Robert Dudley appointed ; after 
which, Sir Robert Dudley, by licence from 


the King, went to Vence. The barga woe 


_ afterwards, made a leaſe to Sir No 

to the ihteht, that the Lad) Den hadi 
4 take the profits of part, Men pee if 
the eſtate of che bargainees Mould con- 
tinue ſo long unrtvoked. Upon the/King's 
having notice of fome mal-praftices of dit 
Robert committed on his travels, com COM» 
manded him, by privy ſeal;'toreturn, upon 
pain of forfeiture-of all his lands; and af- 
pen non-compliance, a com 
miſſion iſſued to enquire what lands and 
— s tenements, &c. Sir Robert Dudley had, of 
(nee * or to his — 

Nee 8 ä Ks 
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and the jury found the facts ſp ſpeci, bot 

no fraud expreſsly ;/ Mo the Kin ng We 
| exhibited his bill, in the exchequer, again 
the bargainees, and Sir Robert Lee, their 
lefſee, who made à true diſcovery of all 
theſe facts; and it having been contended 
by the counſel for the defendant, that no - 
fraud could be here imputed, ſimce it could = 
not be ſuppoſed, that when the Earl ap- = 
plied for a licence to travel, he foreſa a f = 
countermand of his licence, or intended - _- 
to commit a contempt by his refafal to ; 
return, and ſo to ſave. his lands by the | | 
conveyance » of tllem to another: and 7 28 
Warneford's caſe having been cited to-ſhew = 
that, even where a ſpecial verdict had fdund = 
actual fraud, but with a different object | 
from that which was imputed, the ſuf- 
ferer by the fraud, againſt whom no 
injury was intended, could not avoid the 
fraudulent act; it was anſwered by the 
King's counſel that * the contempt ſub- 4 
ſequent, was ſufficient proof of the prece= . 
dent conjecture; that the ' conveyance _ 
was fraudulently made, to prevent the 
prejudice which might accrue by fach 
contempt, and that the judges "ought to 
make ſuch” conſtruction upon the ſubſe- 
E 4 quent 
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gent act. The ;before-mentioned ** 
were cited from Plowden, to ſhew that 
the judges. conſidered the firſt intent as 
proved by ſubſequent and ſecondary. ac⸗ 
tions; and that, therefore, where, in Saun- 
ders's caſe, the party, having an expreſs 
intent to poiſon his wife, delivered to her 
a poiſoned apple, which ſhe, not knowing 
it to be poiſoned, gave to her child, who 
died in conſequence of eating it, the in- 
dictment ſtated, that the ſaid Saunders, 
of malice aforethought, &c. intended ta 
murder the ſaid child. So alſo, in the other 
caſe, cited from Plowden, where it was 
proved that the murderer intended to kill 
A. but that B. interpoſing in the affray, 
was ſlain accidentally; there, though, in 
truth, there was no primary intention to 
kill B. yet ſuch intention was imputed by 
legal collections It was conſidered that 
there was intentio gal, thou gi not 
 attualis. | 7 . | 


. The acne of thoſe cafes, ſo ably 
reported by . Plawden, is exiſting. law; 
but the propriety of the application 
of it, to queſtions: of--fraudulent intent, 
pon theſe Katytes of Elizabeth, may 


perhaps 


3s Perſons benefited by the Statutes. 


xerhaps ben ſubject to doubt. The finding 
y the ſpecial verdict of the jury in ur- YI 
eford's caſe, of an intent, different from * 
at which was charged, oy clearly to 

jave prevented the application of the 
bove ſtated rule, of criminal conſtruction, 
o the circumſtances of that caſe. Vet 


er 

no reis not to be ſuppoſed, that the jury 

ho ound a verdict againſt the direction o 
n- be court, which, if it had recognized the on 
rs, Maid principle, as applicable to the caſe If 
ta Pefore them, would have directed a ver- | " 


li in favour of the queen. In the caſe _ 
above mentioned of Tyrer v. Littleton, the 5 


nne was not made with an unlawful 1 
ay, Mytent, and the real intent being found by 4 
in he jury, the court could not preſume fraud | 


againſt the verdict. The arguments in tat 
aſe, however, go the whole length of Marne- 
ord's caſe, which ſeems to have eſtabliſhed 4 
the rule, that, where a particular. intent 17 >> 
found by a jury, though that intent be un- —_ 
awful and fraudulent, yet, if a different in- 
tent is the ground of the charge, anda perſon 
not intended to be injured, makes appli- 
cation for. relief, the fraudulent convey- 
nce ſhall not be avoided: The effect of 
the finding of a jury, ag in Warneford's 
: | * caſe, 


„ | Plot bene by th Slit: Cal, 


hy caſe! is admitted in the caſe of the Ear! 

; of Nottingham ; but it ſeems to have been 
1 prevailing opinion, chat if proof 
appears of à fraud under the ſtatute, me- 
ditated againſt one, who does not comeè to 
complain, yet, that any perſon conſequen- 

tially injured thereby, in reſpect of any right 

or intereſt expre/sly guurded h the flatute, 


(ic) Tie may apply the fraudulent intent (16) to 


intent to de- 


— 
. 


ive is no: himſelf, and that courts and juries ought to 


traverſable, - 


= ge regard the ſubſequent” matter as attracting, 


in legal conſideration, the malignity of 

the primary intention, and conſurnmating 

the incipient fraud. 80 far, perhaps, the 
dactrine is upheld by the ſtrong and ge- 
neral language of the ſtatute 13 Eliz. 
which ſeeins to juſtify the obſervation of 
8 Sir William Jones (11), that if a man 
makes a fraudulent gift, to defraud a cre. 
ditor ſolely, it is void againſt all thoſe who 

are within the ſtatute” 13 Elz. But it 
ſeems to be too great an n of this 
doctrine, when it is admitted to confound 
the preſumptive evidence of intent in the 
conſtruction of theſe two ſeveral ſtatutes 

of Eliz. And it is clear, that if the rule 
above adverted to, as borrowed from the 
criminal law, be admitted in the interpre- 

5 | tation 


\ 


4 


6 3. | Teo 


tation of theſe ſtatutes, it will e warcant 5 5 
the legal deduction of intent unde %; 
from the actual —_— of intent unde, 
the other. But, it ſtiguld seren, that ¼ 'Y 
theſe ſtatutes Wore made fox the prottinnk l 
of ſubſequent intereſts! and are, in that 
view; introduſtive: of new-leaws; and Ga -_ 
they have been; conlidered;; by 4he melt: - 
judicious  expoſitors:ap:effeingi their oh. 4 
ject, by nem and ſpecial; rules ob pe. 
ſumptive evidence, it might» bs unſaſc % 
apply.to them any {pecies.of teſtimony. r 
principle of conſtructions, not practizally. 
involved in the exigency of ther operation. | 
Upon the whole, therefore, it ſeems, that 
though the circumſtance of. a man's being | 99 
indebted, before making a voluntary , 
conveyance or ſettlement, may be admitted. 
as evidence; where the perſon conteſting - 
it is within the ftatute 13 Eliz. yet, not- _— 
withſtanding the dum in Doe v. Rott 
ledge, the proof of ſuch a. fat ought AJ 
rather to prejudice than advance the claim Wo 
ade, are, ot 72 5 1 


With reſpect to which caſe of Doe v. 
Routledge, we may be permitted generally 155 
to ke that, beſides an intimation of 
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the deciſions which have ruled notice to 
be inoperative in theſe caſes, and the im- 
portance which it has endeavoured to at- 
tach to' the queſtion, whether the perſon 
conveying be indebted or not at the time 
of. his conveyance, in. caſes where the claim 
is made by a ſubſequent purchaſer, it con- 
tains ſome liberal notions on theſe ſtatutes of 
_ Eliz, which it is hoped will not propagate 
- the: ſpirit of emancipation among others, 
on whom the authority and ſcience of our 
anceſtors make but too weak an im 
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for the inveſtigation of the -queſ- 


tion, whether fraudulent or not frau- 


dulent, as ſuch queſtion is affected by the 
exiſtence or non- exiſtence of a valuable 
conſideration within the purview of the 
ſtatutes above-mentioned. Whoever reads 
theſe ſtatutes. of Elizabeth will find little 
or no reaſon for the law they promulge, 
unleſs he ſees in the context of each of 
them the deſign of caſting upon unpur- 
chaſed gifts and conveyances, at leaſt a 
eee of fraud, and the burthen of 
their own vindication. Venerable autho- 
rities have adjudged the want of apparent 
valuable conſideration; to furniſi only a 
preſumption of the fraud intended by 
parhament, -w while great names have not 
been wanting to ſanction the doctrine that 


nes, preliminary topics prepare. us : 


at leaſt in caſes falling within the ſta- 
4 L b — * tute . 


a ® 


"i for — cu 


tute (a) 27th Eliz. the e, of a 
conveyance is meant by the ſtatute to be 
identified with fraud; and that the want of 


ſuch conſideration as that ſtatute regards 
neceſſarily. vacates the conveyance for the 
benefit of thoſe within the relief of the 
ſtatute. Theſe notions, which apparent-. 
ly contradi& . each other, ate perhaps 
not ſo ureconcilable as they appear 
at firſt; and though they have kept the 
queſtion long vibtating between two op- 
| paſte, N are : capable, of We 


» 


1 


129 In 5 of: the cas already Produced the 
courts have ſhewn a diſpoſition to give a ſtronger eff-& 
tothe 27th Eliz. in favour. of purchaſers, than to the 
13th Elia. in favour of ereditors ; as a reaſon for which 
Lord Hardwicke, in Ruſſel v. Hammond, 1 Atk, IS. ob: 
ſerves that in the caſes under the 27th Eliz. a man has 
| aQually paid money for the eſtate. See alfo the diſtinct ion 
taken by Lord Hardwicke in Townſend\ v. Hindham, 
2 Vez. 10. and ſee 3 Alk. 412, But in the Treat. of Eg. 
1 vol. 268. laſt Kdit. it is ſaid by the author, that vo- 
juniary conveyancès are void by the expreſs, letter ol 
the Natute 27th Eliz. and ſee 2 Vern. 327. Shato et al. 
v. L. Standiſs ; a diſtindtion, however, Which 'bught'to 
be cautiouſly admitted, and can only be maimwained to a 
| limited extent, for the proviſo, i in the 1 3th Eliz, which 
explains the purview of the act, excepis only eſtates con- 

veyed * good conſideration and bana fide. 


V 


r 


$4.  Valuntary 
approximated 3 an n attentive compari. 1 
of their pe e OO ies 1 


Although it be admitted, in 3 - 
with the more rigorous opinion, that a 

conveyance plainly voluntary, coupled with- — 2 

a ſubſequent endeayour to. ſell, is conclu-, . 23 
ſive. evidence of fraud as againſt the pur. 
chaſer, and muſt be ſo explained to, and 
found by a jury: yet the queſtion is ſtil !! 
open as to what ſhall be conſidered woluny: . = 
tary in the full and obnoxious ſenſe which. | 
the context of that ſtatute imports, We 
may remark, without ſtraining after ſubtle- | 
ties, that the word valuntary has many: _— 
ſhades. There are many degrees between - > 
conveyances ſo abſolutely. voluntary. as to: 
be without any interchange, condition, 
equivalent, or mutuality of intereſt to ſup»: 
port them, and conveyances in which the 
actual conſideration of money, or trafficable; 
price, is only wanting. An apparent want 
of conſideration for the transfer of an eſtate; 
may, it is true, upon the moſt reaſonable: 
conſtruction of the ſtatute, raiſe a pre- 
ſumption of fraud ; but we may, perhaps, 
2 . to _ of tbe contends 
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| ing opinions abies ſtated, obſerve, that - 
this preſumption of fraud; ariſing from WM... 
the want of the, actual conſideration of 
price, may be- repelled by many obvious =. 
inducements of intereſt in the | parties, WW... 
which, though falling ſhort of a balanced 
equivalency, may yet take the caſe out of 
the ſtatutes. A reconciling medium may We 
perhaps be diſcovered, at leaſt in a great Wile: 
majority of inſtances, (which is all that 
can be hoped for on controverted legal 
points) between apparently diſcordant de- 
terminations on this ſubject. When au- 
thorities occur, in which the rule is 
rigorouſly laid down concerning the effect 
af the voluntarineſs of a conveyance or 
ſettlement; we ſhall ſeldom violate the 
principle of the caſe by contracting the 
import of the word to the total-want of 
all ſubject of ſtipulation or condition be- 
tween the parties, and, here preſumptive 
evidence only is allowed to the volunta- 
rineſs of a conveyance, by enlarging its 
ſenſe ſo as to embrace within it all ſuch 
eaſes as are marked only by the mere want 
of ſuch oſtenſible conſiderations as move 
the ad a * contract. The di- 
SW. | | pyperxrſity 


| 1 of docrine on this ſubject a 

WW artly- owing to the ambiguous and un- 
ered meaning of the word voluntary; 
nd the controverſy has perhaps ſometimes 
xiſted without a radical difference of opi- 
ion. It may be found, that in many 
aſes wherein there appears an oppoſition 
pf prineiple, there is in truth only a dif- 
erence in the ſcope and EY aleribed | 
o a ſingie term. n N A Yo been 


15 a 1 


led meaning in our law, a more ſparing 
ſe of it than is generally made might be 
r for the elucidation of the preſent 
ubject. It has, not been adopted by the 
atute, and  therefore* - has no technical 
propriety on that ground- to 3 5 
t. Delivered from its verbal ambi 
he ſubject will be beſt conſidered 2 a 
entively regarding the reaſons on which 
he reported deciſions may be maintained 
dy the facts and eircumſtances 
the whole of each caſe, without too 
mplicitly attending to the literal expreſs 
on, or always bounding our viewe to 
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belonging 
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' His will be a fortunatecaſe, whoſe-inveſti- 
 gations will furniſn him with a certain 
eriterion on this fluctuating ſubject. Thek 


of the different caſes in the books, from 
which any clear grounds of deciſion can be 
extracted, it may be concluded, that a'pre- 
. ſumption of fraud properly ariſes upon 
the ſtatute 27th. Eliz. cap. 4. wherever a 


- fideration of value; which preſumption 


may be repelled by ſhewing; that the tranſ- 
xction or treaty on which the conveyance 


4 of kindred, and not reconcileable with 


9 — BRe@ hf ca 
be profeſſed. ground of the judgment 


obſervations aſpire only to ſhew that, as i 
general rule refulting from a "compariſon 


conveyance is made without a #lain con. 


was founded, virtually contained Tome 
conventional ſtipulations, ſome co 

miſe of intereſts or reciprotity of —— 
that point out an object and motive be- 


yond the indulgence of affection of claim 


the ſuppoſition of intent to deceive 1 
purchaſer. But that where no reeipro- 
cation of benefit,” no ſabſtantial inter- 
change, compromiſe, or condition, can be 
made to appear, and the caſe ſhews on one 
ide a perfect blank, or where no induce- 
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nl. 
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ment appeats but the Ariel ebe 
of proximity of relationſhip, fuch à con- 


| veyance, coupled with a fubſequent nego- 


tiation for ſale, is concluſive evidence of 
the ſtatutory fraud, and e "wa 
courts and juries. 7 Th 5 | 


Without ſome 9 9 80 4 Perk 4. 5 
cefion the progreſs through the apparent 
contradictions in the caſes upon this queſ- 175 
tion is weariſome; and the ſearch is in 
creaſed in difficulty by a diſagreement i in 
the ſentiments expreſſed at different times 


by the ſame judges. In the before · men- 


tioned caſe of Townſend v. Windham (1) we 
find the following obſervation. of Lord 
Hardwicke upon the ſtatute 27th Eliz, c. 4. 5 
«Every voluntary conveyance made, where 
afterwards there is a ſubſequent conveyance 
for valuable conſideration, .. though there 
be no fraud in that voluntary conveyance, 
indebted, yet the determinations ſay that 
ſuch mere voluntary conveyance is void 
at law by, the W N for va- 

F 2 luable 


y 
E 
* N 


luable as (8) 2 - Nope in 1 3 


; . DAK. before cited of Rufell. v. Hammond (2), his 


15. 


\- Lordſhip ſnewed himſelf to be aware of 


the judicial opinions in the caſes of Sir | 


99 Ralph Bovey (3) and Lord Tenbam v. Mul- 
e boned 4), and ſubſcribes to the doctrines of 
IM thoſe caſes and others which will be here- 


after noticed. The deciſion in bite v. 


8 Pre in - Buſſe ey.(.5) agrees with the above opinion of 
Lord Baidwicke, cited from the caſe of 
Townſend v. Windbam ; the , commiſ- 
ſioners all agreed, that. they might decree a 


eos conyeyance to be fraudulent merely for 


being voluntary, and that without any 
wal. at law. | 


(6 a6. e in ce Ca dev Panter 0 


in 


Ld. King. it was ſaid, that it can never be a queſtian, 
whether a en ſettlement be = 
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6 10 the caſe of Whit . Ganfon, 4 Atk. 412. 
Lord Hardwicke obſerved, that he had hardly known an 
inſtance where a voluntary conveyance had not been 
held fraudulent againſt a ſubſequent purchaſer; and ſee 
his Lordſhip's opinion in Bennet v. Muſgrove, 2 Vez. $7. 
to the ſame effeft as to the conſtruction 1 fraudulent 
TIEN in a court of law. | « 

againſt 


$417: " the rl cum. 


againſt a :vorchalte, th: figs: off iis | 
— the caſe of Hungerford: v. 

Earl is frequently mentioned zin the 

books (7 ); and. it is further countenanced by 

the opinion of the Court pronounced by 

C. J. De Grey in the caſe of Goodrighty. 
Moſes (8). We may obſerve too, that chene. 0 
the learning of Lords Hard wicke (9) and Gawen 8 
Lord Mansfield () dre from them re- ;; 
ſpectively an admiſſion; that the authori- 
ties had greatly e to the ane 
of the as _ Fein ei 


2 


"Theſe G NN are PI 
by others expreſſed'''in very different 
language. A contrary doctrine is 
ſome thought to be inſinuated in Fitz- 
james v. Moys (11), where it was held ( 
that the -firſt conveyance, which was 
purely voluntary, might be © fraudulent. | 
The caſe. of Jenkin. v. Kemys 112) con- (12) op 
tains an opinion of Lord Hale, that a vo 
luntary ſettlement was only to be taken as 
preſumptively fraudulent againſt 4 ſubſe- 
quent purchaſer. In Sir Ralph Biog's 


* 1 
[4 4 


TE. . | bs a 2 hs caſe 


(10) cop. 85 


„ 


us 


"Wit 216. 


G6 16) — Carl 
0 re- 
quires the 
word vo- 
luntary to 
be ſupplied 
in the opi- 


nion pro- 
nounced by 
Ld. Hale in 
ths caſe, 


* Natare: and f of. c 


1 caſe a3, the effect of te voluntarineſt 
of a conveyance in the opinion of the ſame | 

judge was confined to preſumptive evi. 
. dence. In Douglarv. Ward (14) we have alſo 


the authority of the Court for the ſame 
doctrine on voluntary conveyances. It was 
admitted in Holford v. Halford (15), that a 
voluntary conveyance was primũ facie frau- 
dulent againſt a conveyance for conſidera- 
tion: Again, in Lavender v. Blactſtane (106), 
Lord Hale maintained the admiſſibi- 
lity of circumſtances to explain the mo- 
tives of a vol untary conveyance, and to re- 
pel the preſumption of fraud, which he 
allowed the voluntarineſs of a conveyance 
to import (4). The caſes of White . 
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a) The vague: a fexible fevſe Sri abe caſe 
to. the word volumary will be obſerved. by the diligent 


reader ; and it is worthy of remark, that Lord Hale, 


who, in the caſes quoted in the text, ſo clearly main- 
tains the voluntarineſs of a conveyance to be preſumptive 


evidence only of fraud, in Sir Anthony Batemen's caſe 


1 Mod. 56. ſeems. by his uſe of the word voluntary to 
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Stringer (17), Lak: Naben TG IT 8 2 | 
(18), Gartb v. Mois (19). and Sagirrary vi 5 
Hide (20), 1 N the ame doctrine. (19) 4 
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- If we drop the man time „e HN@ wh *. 
ane and thus religye the queſtion from 
verbal embarraſſment and dubiety, we ſhall 
ſee perhaps in the matter of the greater 
number of the caſes decided a true hut tre- 
ny mulous line of diſcrimination, which though 
„ often vibrating with the unſteadineſs/ of 
language, preſerves a tolerably conliftent 
courſe through the principles and reaſon- 
ings maintained by the Courts. A pre- 
ponderancy of ens numerous and autho. 


T = ce a r 3 © = 


where univerſality cannot be obtained or 

expected, may appear perhaps to have 
eſtabliſhed the neceſſity of ſome ſtipulation | 
or condition, ſome expreſs or virtual con- 25 
tract, or ſomething in the nature or ſpirĩt 
of a contract, operating either immediately 
upon a conveyance or limitation, or pri» 
marily upon the deed or inſtrument con- 
taining it, to render it ſafe and effeftual 
as againſt a ſubſequent ' ſale. Whe- 
ah have their effect, by 


y - FLY 
, VS 25 ia 
But, 2X 3 
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voluntary is taken in its greateſt latitude 


plain characters of a ſale and purchaſe, or 


conſideration will produce ſimilar con- 
ſequences the thing is perhaps the ſame 
150 in effect. and ſubſtance. Whether the 
queſtion ariſes in a Court of Equity or 


act to the particular caſe before them, 
with a true intelligence of its ſcope and 


| fi Common Law, whether the queſtion 


| „Nala . Af TR cu L 
proving. the. conveyanee not voluntary. in 
the.. more reſtricted ſenſe. given to that 


word,/10r not fraudulent, where the term 


as comprehending all caſes wherein the 


e 98 


the conſideration of marriage, do not ap- 
Pear, is of ſmall importance. In either 
ſuppoſition, the want of a real viſible 


„r r a. 


Law, neither of theſe ſudicatures will be 
diverted by a ward of ſuch vatjable im- 
port, not occurring in the ſtatute itſelf, 
from applying the proviſions of .the 


. 1 S  -> ua _— — a . 


purview, and upon thoſe legal and con- 
ſervatory prineiples of conſtruction which 
agree with the nature and n of fixed 
58 general . ; 1s «no ee e, 


DL IJH* 2121, 


It CG be fawn; "ae a : hut 


be produced upan a demurrer or. {pecia] 
eon x $1 verdict, 


S Ta. 
verdict (e), or receive its n deter 


mination from a jury, (for the caſes ſeem to 
ſhew that it may be for the deciſion of either 


branch of judicature, according to the ſhape , 
in which it ariſes, and the points of enquiry | 
it involves), the total want of confideration 
as againſt A ſubſequent purchaſer, bin 
general been regarded as A ha ar- 
W 1 1712 N 4p) 


14 a 195 8 2 01 . 
ca * In Butler v v. Walirhafs, . Show, 46. the eile ak 
re the Court upon a e Nee finding the deer 
of ſettlemem with a power of .xeyocation ; ang it was 
made a queſtion, whether the Court could ju 
under the ſtatute 25th Eliz. el 4. and to ew, ithae 
they could, Sanden iv. Bullact 5 73. * 


Brownl. 190. Bridgeman 23. 
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If Brownl. 188; rhe ede pleaded not guilty wo an ation 

{ of trover, and gave in evidence an..aſhgnment,of a term 

he to him with power of revocation, and, the court direQ 

n, the jury that this was fraudulent" within 'the'27th Eliz. 
ad And it was ſaid by Hartig'Serjt:.and_not'denied by the - 
cqutt, in 1 v. Littleton, 2 Brounl. 188. that Where 
n- the court may direct the jury to find fraud, there ihe | 
ch may may judge, r wh. 8 matter found by 

6d whether fraudulent or not. Lord Coke's opinion in that 


caſe turned upon the ju 's havin found a fy 
ok 'from Of Wenge = the other — oY 
mitted that a pte ral ol free frau apparent and = 
needed not to be averred Sed Du. as to the diſtinic 

In Burrel's caſe; 6 Rep. 72. the coor tireed the jury e 


and Ree'v. Mison, 4, Will. 356. were. upon, ſpecial 


"i 


1a] dift, and no doubt as to the point 'of —— Aion. 
| ve wer of the court, however, was ze 2 


in the Earl of Nollingbum's caſe, 


of fraud 8 


v. Jales, * : 


to find fraud. G v. Fayſtenditeb, Oro. Jag. 28a. 


- 


had a good analogous foundation for afford- 
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BAT ue, or i erden os 3 
nent is a confideration | ſufficient to 
ſupport a ſettlement againſt a ſubſequent 
fale, is a point here to be enquired i into. It 


ſeems hardly neceſſary to add a caution 
againſt confounding the confideration, 


which is requiſite under the ſtatute 27 
Eliz. with that fort of conſideration which 
is neceflary—to raiſe an uſe, but yet ſome- 
thing, by way of clearing the ground, may 


not be altogether without utility. In the 


Caſes of (1) Watts y..Bullas, and (2) Of- 
good v. Strode, wherein the aſſiſtance of the 
court of chancery was prayed in behalf of 
volunteers, related by blood to the grantor, 
it was argued, that, there being ſuch a con- 
ſideration, as, upon a covenant. to ſtand 
ſeized,” would have raiſed an ule, the court 


ing relief, upon the ground that uſes before 
the ſtatute 27 H. 8. were truſts, and that a 
truſt uy now to be raiſed, 15 W 
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- 
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before the ane raiſed an ule. 
The weight or ſucceſs of this argument does 
not appear by the report. of either of thoſe 
caſes; but ſome timeafterwards, in (3) Ger- 
ing v. Naſo, *it was obſerved by Lord Hard- 
wicke, that Lord Keeper Wright reaſoned 


too largely upon this point, in Watt v. 


Bullas, owing. to his being new in that 


court, and purſuing the maxims of la 


too far, and that a court of equity did not 
regard the conſideratiun to raiſe an uſe,” 


But if this analogy. could prevail in equity ; | 


among volunteers, the ſtatutes of fraudu- 
lent. conveyances have certainly * 
ed its applicability; to caſes herein p 


claim upon conſiderations of value. 


* io 


Feen e 
fary to a bargain and ſale may, neverthe> . 
leſs, be no valuable conſideration under 2 


the ſtatute 27 Eliz. (a). The badges of 


(a) The conſideration under wa ſtatute 27 Eli. is you 
here ſeparately adverted to, becauſe it is the moſt ob- 


viouſly diſtinguiſhable from the conſiderations to raiſe 
uſes, Family ſettlenfents and advancements to children, 
it has been already ſhewn, are good conſiderations 'ad 


againſt creditors — the 13 Eliz. where: the ſettler | 


" frand 


wn the time. 


1 . 


Ri ue cn 


= 5 bd under that ſtatute may accompany it 
n reſcinding its effect of raiſing the 
3 uſe: a ſecret power of revocation,” pon! a 
ceolcurable condition, would not, it is ap- 
_ in root up ſuch uſe 40 init, 
b- without the ſtrong interference of this Act 
of Eliz. in favour of honeſt Purchaſers, 
The conſideration. to raiſe an uſe upon a 
— | covenant to ſtand ſeized; affords no pro- 
We. ' tection to the uſe when raiſed; and though 
ſuch a conſideration may//accidentally'be- 
come evidence to repel a charge of fraud 
in certain caſes, yet its ſpecial and charac. 
teriſtic agency or virtue, Exhauſts itſelf in 
giving birth to the uſe. With reſpect to the 
”  - vuſeanſing upona feoffment, amere nominal 
1 price, and the acknowledgement expreſſed 
F - " 006- geed Biden 5 1 0 
= Is s ſufficient (4) 


Dae. "Theſe conveyances . 41 Ae 
13 degrees, and ſome their- diſtin& forts 
er of. conſideration ;- but the conſideration 

neceſſary, under the ſtatute 27 Eliz. 
do maintain the validity of a convey- 
ance, as n a e e 
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Is of equal ne Convent 


a and, therefore, cannot be the ame with. _ 3 
2 that diſtin eſſential conſideration of any 1 


one, from which is derived its characteriſtic 
operation. Thus the valuable conſideration: 
o the bargain and ſale; will carry the uſe to s 
ſtrangers (5), while the valuable conſider- 42 7 Vacs | 


r 
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a ation under this ſtatute, ſtops- ſhort of 2h. pl. 7 7. F 
» thoſe limitations to which it has not a .* _- 
th viſible and clear -applicability. |. Caſes of. 4 
e- ſettlements may be ſhewn, it 18 true, _ 
id wherein relationſhip by blood. has been _ 
2 admitted to ſupport, againſt ſubſequent RR. 
in purchaſers, collateral. and remote limita- 1 
e tions out of the path of the direct matrimo- 1 
al WW nial conſideration; but it is apprehended, E 
ed that an attentive, examiner of theſe caſes, 


will, in the main, diſcover that parents or 
collateral relations. have been induced tec 
become parties to theſe ſettlements; with - WENT 


if 


nt WY motives capable of being explained and 

ts evidenced by their connection in blood 

A with theſe a/terior objects, whole benefit, BD 

. or proviſion may reaſonably be ſuppoſeds — 

y- to have been made by them the ſubject «© 
a pe in the e — 9 or 3 
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_— e of intereſts, which often taks 
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— orb injpropi# kinks to call the 
=... reakjerts attention to the "eaſe of "Creſt. 
„r. Pauftenditch(6), which is an inſtance of 
| - 2 partial avoidance of his own ſettlement, 
by the ſettlor himſelf, while intending'to 
act, by virtue of a power contained in the 
_ fame; and the caſé exemplifies, /ag” wel 
the extent and limit of the confideration 
of blood and affection, in raiſing an uſe, 
as the mode in which the ſtatute 27 Elis. 
operates. The caſe was thus in effect: A 
by a covenant to ſtand ſeized to uſes, made 

a voluntary conveyance, within the ſtatute 
27 Eliz. with a power of revocation (6), 
and thereby limited an uſe to himſelf for 
life, with a power of leaſing for twenty-one 


years. Nr hrs in inen of 


* 9 
2 nw 3 1 
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6 Ths revocation afterwards ſpoken Le as 1 5 by 
Wh the leaſe in this caſe, could not be intended a revocation 
dy virtue of this power, for the leaſe muſt have takes 
| effeQ, by evoiding pro tanto the ſettlement, and every 

clauſe contained in it; and the power of. revocation 

— could not at once be the fraudulent act, and the meas 
_ by — the fraudulent act was defeated. 


a fine 
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55. | tbe P aluable C on 6d . on; 
a fine paid, A. made a leuſe OY 
one _—— and the principal 'queſhon 


or took effect in avoidance. of the ſettle- 
ment, as far as the term extended. And. 
although it was urged, that if it could not 
have its operation. by virtue of the leaſing 
power, it yet might take effect out of the 
ſettlor's life intereſt, which might endure 


beyond it; yet it was reſolved, that the a 


leſſor was as tenant in fee, when lie made 
the leaſe, quoad tbe leaſe, for the leaſe 
might extend beyond the life, and was un- 
ſupported by the power. And as the ſettle» 
ment was without confideration; it was're- 
voked, i. e. uoided, as to the leaſe which was 


ſupported by a conſideration of value. It 


could not take effect by the power, becauſe 


the power, which was only an uſe, could 
not riſe upon the covenant to ſtand ſeiaed, 
for the leſſees were ſtrangers to the con- 


ſideration of blood, and therefore: Ws | 


take no. gg ob fachen nen backe 
Tee 
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09 The caſe, however, it is ne wigbt have 
carried the doQrine a ſtep further; for it would have 


whether the leaſe made, Wau a 
jak ſupported by the power of leaking, 
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| "Nature und Efes f Cn. I. 

There are caſes which have a tendeney 
to melt down the particular proviſions of 
meſe acts of Elizabeth, into an identity 

of effect, with the-inherent remedial effi- 
eacy againſt fraud, reſiding in the common 
law/of England. And the principle oſ 
reaſoning on which this idea is bottamed 
ſeems to be, that where good ſolid and 
prudential inducements may naturally have 
dictated the ſettlement or conveyance, the 
ſenſible conſtruction of the ſtatutes of 
El!liz. againſt fraud will not invalidate its 
: operation. But while ſuch poſitions may 
wear the appearance of liberality of 
thought, and attract by the ſimplicity of 
their theory the general ſtudent; they leave 
the profeſſional enquirer without any prac- 
tical rule to direct him. Our judgment 

muſt ſtill be decided by: ſome ſettled crite- 
_ 8 HOP" Ae cannot be ri 
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1 nothing, if the leffees had aftually — ann 
in blocd, fince the power was void in its Creation by 


reaſon of the unde rtainty of the perſon to be beniefited 
thereby; and fo it was reſobved in Mildmay's caſe, 1 
Rep. 176 b. For the rule of law is, that a good exe- 
cution. will not avail, hem the eri is . 
* Hob. 151. f ren ns 6 2 
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eaſt Allie teſts, or Ay nn 4 — 
1biguous, and collected and claſſed into 


vis, with ie * — — 3 


web — on 5 io 
0 ential and. honpur able motives. 1. a | 
arried, man hae made ne proviſion, | 
for bis wife and the mother of his family | 
but what is ſubject tg the arbitrary: mee 
tions of his own migd, or ide flutuas  ' 
tions of his fortune, there is ſurely a ſtroug x 
ground for ſuppoſing him to be 1 
able and ſincere in his apparent anxlety to 
ſecure, by an irrevocable inſtrument 
a proviſion for her and his 3 | 
ſurvive his own failures, loſſes, r 
price. Yet the determination in ugs 

v. Vord (y), Colville v, Harder (8); un MY 
Goodright v. Moſts (9); are, it is appre- Cr, 
hended, the law. of the preſent hour. „df hat © | 1 
the delt of 3 e e ä 3 


LY 


e 1 opaca;- we xt \obſetvey: that 1 5 = 
E - 2 
«il ch . S. __ 
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(10) wilt 
336. 
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ifs the eye of the ſpectator. ; Colonr- 
able pretexts and appearances are never 
wanting to the ſkilful artificer, but ambĩ- 

guous morality muſt not difarm the vigt- 
Ties of the law. If we Jock narrowly 
into the caſe of Doe v. Ronthdge, we may 
perceive,” that ſome of the caſes adverted 


| to by Ld; Mansfield in ſupport: of his 


opinion, accord with that deſcription or 
claſs of ſettlements which in Roe v. Mis. 

ton (10) are with great authority and ap- 
pearance of reaſon denied to be voluntary, 
The two caſes, perhaps, fundamentally 
agree in their conception of the thing. but 
they differ in the ſenſe in which voluntary 
is to be underſtood, which covers a much 
wider area in Doe v. Routledge than is al- 


ſigned to it by the caſe of Roe v.  Mitton, 


We ſnall find indeed in general that the 


— 38 daſes and authorities in the books will be 
at eternal hoſtility, unleſs we allow for 


ie 


| the varying degrees of dilatation and 


contraction in the import of this term. 


t was further obſerved by his Lordſhip in 
ahs ſame caſe of Doe v.  Reuthdge,' 28 1 
reaſon for conſidering ſuch ſettlements, 2 
e had juſt before altuded' ta, 4 out of 

79 100 | 4 the 


the ſtatute; that ot are OI 
time of making them. But With — 
veneration for the authority of that judge 
it may be remarked; that a ſettlement may 
be good with reſpect to this ſtatute 25th 
Ei at the time of making it (if by g 
be meant valid) againſt the ſettlor and his 
repreſentatives, and againſt all exiſting 
claims whatſoever, and yet bad as againſt 
a perſon afterwards coming in upon valu- 
able conſideration. If by good be meant 
boneft, we cannot but fee that, whether 
the tranſaction be honeſt or otherwiſe; is 
the very queſtion itſelf upon the ſtatute, 
which, when an eſtate, | having before 
been the ſubjeR of a voluntary donation, 
is offered to fale, dots not conſtrue x fub- 
ſequent act ſo as to make rhat Fraudulent 
by matter ex po facto, which was not 
fraudulent at firft, but views theſe "two 
acts as integral parts of um contrivante, 
and as compound evidence * N | 
ODE OTTER Gr 
RFC Anas Mr; 
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1)zBlackf. 
271. 
a Leon. 
4. Lord 
3% Raym. 291. 


confideration to raiſe ſes and afſumpfit: its, 
not ſo much by way of farniſhing ana- 
logies, as of * out diftinEtions. 


aſeribing to the clergy the introduction of 


; the ſtatutes of mortmain, which ſtatutes 
thoſe-expounders of the civil law confider- 


being ſubject, in favour of their on or- 
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may ho ufefal to we OY fab. 
F ject; to ſay ſomething, here, upon the 


The ongin of uſes i is in much het 


Many writers agree in deducing it from the 
civil law, which has always entertained a 


diſtinction between the poſſeſſion, and the 
uſufructuary epjoyment;, and they agree in 


them among us, with the view of evading 


ed as not binding in conſcience, and 2 


der, to the equitable affirmance of ſecret 
uſes in oppoſition to their ſpirit and inten- 
tion (1). In debating the aad queſtion, 
however, in the ad dialogue of the Do#or 
and Student, the pins did not carry the 

8 2 common 


Wi 


to * gfe 
common law nnn of 
Roman juriſprudence ;'- ant the Student 
ſeemed to think that the diſtinction be- 
tween the legal onerſnip and the uſu-· 
fructuary intereſt or right to the profits; 
2 in our law, with the arquiſi- 
property. But it ſcems to he bf 
— importance to aſcertain the requi= - - 
ſites-to- 3 nene = 
elne 
e 40 ns: 63 3: By FEE 00 eh ati 
It was! ſaid by. Lond ack in his read- 
ing on the ſtatute of uſes, that there is no 
reaſon in the law why a deed hond not 
raiſe an uſe without any. onfideration; 
but he added, that there is a feaſon in 
chancery becauſe no court of reg 


will inſorce donum gratuitum 42), But ( 2 


on Stat. of 


whether an uſe were well raiſed, became a I 
proper queſtion in courts of law, after the 
ſtatute of uſes; for; unleſs the conſidera 
would have raiſed the uſe in chancery be- 
fore the ſtatute, there would be no uſe E 
eſſe for the ſtatutes to tranefet into poſ- 
ſeſſion. | (In caſes wherein the pöffelkon 
was not tranſmuted ee record, 
or ſe e e . 
| .G 3 © A ed N 


* - * ; 


- ed ill i and though 


a covenant executory imported in itfelf 
of 2 conſideration, ſo 48 to ſuſtain ran , 
action for damages, yet it had not 


power to transfer à preſent intereſt in 
land without the conſideration of blood 


working together with ita inſtrumental tt · 


ficaey. A fine and. recmwery, which- are 
judicial tranſactions upon record, have the 


: ſame power, as a feafftment;.-to raiſe an 


uſe without any actual conſideration mov- 


ing between the parties. By theſe authen · 
tie modes ot conveyance the eſtate in the 
land is paſſed inſtantaneouſly, together with 


the uſe, which remains in the fecſſee, 
conuſee or recorerer, unleſe for want of 
conſideration expreſſed or implied, it re- 
ſults back to the perſon from whom it 
maued. By theſe acts of yotoriety and 


ſalemnity the uſufructuary poſſeſſion is 
transferred without actual conſideration: 


and for this reaſon the uſes, hen de- 
clared upon theſe modes of - alighation, 
(and they may be: declared without Ex- 
D o Lond preſſing, any conſideration at all) (3d lte 


" faid.to ariſe out of the conveyanets or aſ- 
e me But upon tha: _ 


* 


© 
— 


An a xX®* ow a SS fs SS @ AA ww e t «@ wSKS* + am222 cc 


t 


$640 


and als and — frigad; the | 
uſe ariſes purely out of the conſidenatiam. 
Thus if A. covenants in | conſideratian»df 
the marriage of his daughter with the ſon 

of B. to levy a ſine to the uſe of the dangh⸗ 

ter and ſon. and the fine is levied; accord - 

ingly, thaugh the marriage ſhould not 

take effect, the uſes of the ſine will aviſe. 

But if A. inſtead of levying a fins, had 

covenanted to ſtand ſeiaed to uſes, here 

ſult would have been different; for ii ahat 

which was the conſideration dont 

happen, there is nothing 0 raiſe the ine 

on ſuch covenant to ſtand ſeiaed 

ter a feoffment is made, the froftar has;only 
to guide the equity. or ule of the eſtate i. 
But in the bargain-;and-.ſalei.or.,covenant .. 
to ſtand. ſeized, an uſe is to he raid and 


this ſeems. to be the,moſt ſatis factory ca- 
ſon for the peculiar ſtreſs laid upon the 
a in ſuch Anpericet 0" 


A. „I 5 
= 


originated, and not .mercly. dire And 


ances. .. Ot} ft 1. * if "ON +28 180 94 230 5 ; 
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to a ſtranger without conſideration, but there 


DoRt. and Dial - Ch, 22, 23. 
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He. comma” lat (5). And fo: great was the 


Vid. 


Te endeten bee * 
ue reſts wholly on the contract, and a 
thechargain and ſale of goods and chattils 
will have no binding effect, ſo as to raiſe 
angdtionat law without valuable condider- 
ation given, ſo neither before or ſince the 

"at. 27 H. 8. c. 10. of hes, or 4 H. g. 
C. 16. of Inrolments, will it raiſe an uſe of 
land, unleſs it be grounded on an actual re- 
compence. And as a bargain and ſale of 
chattels (e) may, at this day, if for valus- 
\ ble conſideration, be good, without deed or 
writing, ſo, before the ſtat. of-irirolments, 

a bargain and ſale of lands, according to 
Lord Coke, was good by parol( at the 


efficacy of the conſideration of the bar- 
geln und ſale at common law, that, be- 
fore the ſtat. of uſes, a bargain and ſak 

generally, without the words heirs, car- 
ried the whole eſtate to the bargainee (6). 
But as the canfideration of the convey- 
22 by 5 85 ee ee fome 
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| of property, it was a rift, and was ſaid to be binding 
wi ithout 24 conlideration. We id. Plowd. 303. 

N Cele: 
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3 W which oer- 


tified the alteration of property to thoſe 


whoſe rights or tenures were conſequen- 
tially | affected, it poſſeſſed a virtue, at 
common law, above the confiderarion, 
whereby uſes were raiſed upon the ſtrength 
of mere proximity of blood, which, ac- 


cording to the prevailing opinion, required 
the ſolemnity of a deed of covenant (/) to 


render it effectual; and it ſeems as if the 
obligatory ſtrength of the inſtrament was 


incorporated with the conſideratiom of 


blood, to compoſe edge and efficacy 


mne ee 
n Fr ien wy N. Wy 


It appears that before the ſtatute of 
wy 27 H. 8. c. 10. the covenant to 


ſtand ſeized to an uſe, afforded a two: fold 
JT emedy. Damages, for the breach, were re- 25 b 


coverahle at la, but aſpecific performance 
was only en e but,by 
ia Wat ant 1 POOR: 1 that ' | 


\ 


= 
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= 7 Conſult Fog caſes cited! in d Page v. Mouton, Dyer | 
296. laſt edition, and Sheppard's Touchſt. 483 ; ſee 


alſo Sir Thomas Raym. 47. Lord Raym. 290. 2 Com. 


Dig. 569. Gilb. eee bates and 


2 Will. 75. 
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(s) Uſes, u which are {aid to — . in covin, 
appears for ſome time, to have been a very 1 
an 


es, 


" thak W e 


remedy by action was ſuperſeded ; for, a8 
the uſe was transferred by parliameut, it 


though, perhaps, where no we is raiſed, 
an action may yet lie upon the covenant, 


G6) Vid. 
Winch. 1. 
60, 61, 


Plau d. 


Com. 307. 
Finch. 158. 
and vid. 
Sid. 27. and 
the opinion 
of Lord Ho- 
part, there 
cited and 
88 
E. J. 
Nadal 
8) Plowd. 
308. 


timate the uſe, the ſorce of it ĩ 
wie immediate; execution of the uſe by 
the ſtatate. And ſo diſtinct has the ex- 


aud in aſcertained intereſt. It ſeems that the ſub 
was an invention of an eccleſiaſlical chancellor, in ibe 
"reign of Nic. 2. and it was not till Edw. 4th's time, 
that the proceſs in bill and ſubpœna became the daily 
praftice of the court of N bn ne 

Tos 52. + ; 


could not be transferred by the party. And 
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yet, where n 


t in 


2 


ecutory covenant been held from the 
covenant to ſtand ſeized, that it was the 
opinion of Lord Hobart, that When a co - 
venant ſounds in action only, it ſhall not 
avail to the creation of an uſe (7). lt 
ſeems clear then, that, although * — of 
covenant may be neceſſary to give activity 
to an uſe, yet, that the uſe receives its eſſen 
tial virtue immediately from the con- 
ſideration. Bromley, in his argument in 
the caſe of Sbarrington v. Srrarton (N). 
urged the ſolemnity of the deed as a 
ſufficient foundation for the uſe ; but the 
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though called upon for the reaſons of the 
judgment; and, indred, it ſhould frenta 72 
manifeſt violence dons. to its on rules, 0 
if the law could allow this virtue: tog 4 
ſeiain, or matter of record. But, together 9 
with the remedy hx e eee 
performance of the uſe. in chancery was 
abſorbed in the efficacy of the ſtatute af 
uſes, ſo that, perhaps, at this day, the 
covenant to ſtand ſemed has loſt its oblĩ- 
gatory, and retains merely ita ileclaratory 
force. We may add, too, that, if the 
covenant alone, without the conſideration, 
could have given birth to an uſe, a man 
might raiſe an intereſt in another, when 
he had none in himſelf, by cbvenatiting 
to ſtand ſeized to te uſe of another, 
land, which he ſhould hereafter purchaſe. 
But, by the rule of law, no covenant or 
bargain and ſale, can puſe an uſe, if the 
covenantor or bargainor has not ſeigin'of 
the eſtate at the time of ſuch covenant or 
bargain and ſale (9): and ſuch covenant or 2. * z Roll, 
contract would have been equally wid in Cc: El 
equity beforetheſtature; ſothatʒ inſucheaſe, * 2B 
the uſbeould never rife to be executed by te ↄ 

| ſtatute | 4 


x tute of ſds nnn 

in the uſe, but executed the eſtate tothe 

uſe created. And ſo ſtrict is the law in 

requir ing a preſent ſeizin, out of Which 

the uſe is to ſpring, that a bargain und 

ſale of land, with a way over other land, 

whereof the bargainor is alſd ſeized, with. 

bdut words of grant, has been held not to 

o) c. paſs the intereſt (10). For the way not 

being in exiſtence at the time of the bai 

gain and ſale, if it were to take effect in 

the bargaihee;! would paſs without any 

previous ſeizin in the bargainor. But: 

rent charge de novo may be ſo created, 

becauſe it is not collateral to, but - come 
out of the CU oe TN there it a ſeizin. 

Bain W i li 

ey We maſt, at ah day: dente ap dn 

impen de modes of conveyance as rendered 

perfect by the ſtatute of uſes ; and the 7. 

x -medies; at law and in equity, upon dhe 

: contract or conſideration, wholly. gone, 

as far as they reſpected the effefuatiu 

of the uſe; and that, though, out of regal 

do the conſideration, if a bargain and ſal 

- . had. been made at common law, to a mat 

generally, without mention of his err. 

* court of equity would have decreed at 
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eſtate in fee; eden Ratute 5 
27 H. 8. c. 10. he bargain and ſale has | 
become a ſtrict legal conveyance; which 
carries at once the eſtate in the land, and 
that, in a caſe of ſuch general CR | 
the inheritance qa * n Paſa to 
min ee eee 
The differen" in Wa ns: ey 
to ſtrangers, between conveyances and 
contracts, accounts, in part, for the dif- 
ference in the conſideration,  neceffary in 
our law, to raiſe the uſe upon theſe diſ- 
poſitions of property, and to ſupport an 
actionable promiſe; for as the legal vali- 
dity of a promiſe depends only upon the 
evidence of real intention to be bound, 
and not at all upon the publicity of the 
contract, many circumſtances of private 
inducement may become the foundation 
for an _aſſumpfit, which would fail as the 
conſideration of a bargain and ſale, or co—ꝛ 
venant to ſtand ſeized; from the want of 
a ſufficient oſtenſibility in the motive. On 
the other hand, valid conſiderations to up- 
bold bargains” and ſales, and coveniants 
to ſtand ſeized to uſes, would be inſuſfi- 


cient to ſuſtain actions upon promiſes 
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tion of deliberateintention tobecomebbund 

to the performance. So the conſideration 

of natural affection is inadequate to ſuſtain 

a promiſe, and the obligations of 'conſci- 

ence, which will ſupport an afunrpfr, will 

not raiſe the uſes, either upon covenants to 

ſtand ſeized, or bargains and ſales. It ia true 

that the contracts on which | afſumpſit: 

are founded, are, in many points, govern- 

ed by the ſame rules as the conſideration 

of the bargain and ſale, but they differ 

broadly in this, that, whereas, in the bar- 

gain and ſale, the foundation of the con- 

(14) Vid. tract is the mutuality of recompence (12), 

Com. ez. the conſideration for an afſumpfit may ariſe 

on one fide only; and it is enough if lof 

or charge accrues to the promiſee, without 

benefit or profit to the perſon 7 promiſ. 

(19) vie. ing (13). And, again, a ae n. will be 

Suden, good upon a conſideration paſt, if moved 

. by precedent requeſt (14). But the con- 

400 via, tract of the bargain and lale is ms of 
ag e an executory d KH 


11,12, 13. 
Biooke 


"Me Action, 7. 
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dre. and ſeized, leave nothing new to bedone, ſo 
me that theuſe, once raiſed and perfected, is not 


liable 


by reaſon of their ambiguity, as an indica: | 
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liable nn 
whereas, promiſes, being proſpective toa fu- 
ture act, leave room for interrenient events, 
by deſtroyin g the conſideration, to anticipate 
the execution of the contract. It is a plain 
ethical rule, that whatever a man ſeriouſly 
promiſes, he is morally bound to perform 
the conſideration, therefore, by ich pro- 
miſes are moved, is not in our law, nor 
can be in any law, 5 the eſſence and con- 
ſtitution of the promiſe itſelf; it ĩs a me 
dium onty for diſcovering the ſerious 
intentiom of the party, at the time of 
making it, io be bound to the perform 
ance: But the dignity and force of the 
conſideration itſelf, in theſe creations oi 
ne uſes, is intrinſically regarded by the 
law, which looks' watchfully at thoſe acts 
that are to diſappoint. the e 
heirs, and to produce telative conſequential 
changes in the tenures and rights of others. 
A promiſe which gives a vigt only: to tha 
pend its performance upon the prag of 
its reality, and time ia given for mina 
obligations to be aſcertamed by fact; I 
as to become an ende of grave a 
intentional” promiſe ? but, where, a in 
theſe 


E 


theſe transfers of e chaperſeRtional; lu 
the uſe is coeval with the contract, and E 
the. conſideration ſpeaks in the-new-born- 
intereſt, a motive of obvious and direct 
Ys ſuch as the viſible; inducement of 
acer of blood, or of recompenet ru 
in value, is, as it ſeems, expected by the gu 
law as the conſideration. to legalize and la 
effectuate the transfer. The law of this fe 
country, which has laid its foundations li 
in nature, has carried its reſpect very far be 
for the uſes raiſed upon the aſſections of ce 
blood, to which the covenant has ſupplied ſa 
the ſolemnity of its. teſtimonial. ='They in 
remained untouched when the . cautious vi 
ſpirit of our anceſtors, by the ſtatute of bo 
inrollments, impoſed a check even upon the tr) 
uſes which ariſe by contract. Natural pr 
affection, founded on conſanguinity, was la 
an oſtenſible motive, while the inducements in 
of, moral obligation, have no viſible pledge an 
of their certainty, but reſt in the cogni-· iu 
Lance of a ſmall number, or in the aver- ve 
ment of the party. Thus the lines of co 
diſtinction are eaſily ' traceable between Wil tic 
theſe different, 5 — and, as be- its 


fore has been remarked, they are all plainl 
ö in principle from the va- 
luablc 
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It is in this ied for the. Genz uta) ; 
of contracts, that, on this ſubject, the 
rules of our law are remarkably diſtin- 
guiſhed from the civil. The common 
law of England has always made a dif- 
ference between the binding force of 
light and verbal, and of ſerious and deli- 
berate promiſes. T he civil law has: pro- 
ceeded upon the ſame diſtinction. The 
ſame final object of diſcovering the real 
intention, and the ſame allowance for le- 
vity in the promiſe, are characteriſtic of 
both ſyſtems of juriſprudence, but they 
try and decide the ſanctity and lubricity of 
promiſes, | by different criteria. In the 
law of Rome, to parties veritably intend - 
ing to be bound, certain ſtipulatory forms 
and phraſes were ſupplied (1g), which gave (:5) vu. 
judicial ſanctity and obligation to theit 353 2 


verbal engagements; while our municipal See ir 
common law looks only to the conſidera- xt. 


tion and motive, as the foundation of 
its judgment, between deliberate and raſh, + c 


* 


| ' Conſiderations to Jupport Promiſes; "Cu. 1, 
Sa ctionable and unaQtionable promiſes. By 
dhe ſolemn and ſettled reciprocation of 
oo | queſtion and anſwer, by which verbal 
contracts were ratified in the civil law, 
1 it was conſidered that the mind gainel 
leiſure for deliberation, and was àwaken 
ed to exert its natural liberty, ſo that 
i if the ſtipulator adopted the words pre- 
x  _ ſcribed; he was underſtood to manifeſt 
x a ſerious intention to become bound by his 
promiſe.  * But, the ſerious intention of 
the promiſor is held to be manifeſted in 
our law by the conſideration alone, and 

the moſt Len aſſeverations will fail a 

\ the ground of an afſumpft, if the conſi. 
dcdceration be inſufficient; although, it is 
to be obſerved, that words are fo far re- 
ſpected in our law, as that, if they do nat 
_ amount in common underſtanding, to 1 
declaration or intimation of ſerious in- 
tention, no conſideration will ground 1 
legal promiſe, unleſs there be ſuch receipt 
of goods, or money, as, in juſtice, require 
remuneration and recompence. The re 
| ſoning of the judge in the caſe of Pillar 
92 „ v. Jaa Mierop (10), by amet: it was at- 
1 | - tempted 
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$6. Confideration® to fupport Promiſes. 
tempted to be ſheuyn, that, both in the 
common law of England; and in the law 
of Rome, promiſes, committed to writing. 
were binding, without conſideration, ſeems 
to have paſſed without particular notiee 
by the other judges, who choſe rather to 
advert excluſively to the commercial exi- 

ncy of the inſtrument, which was in 
diſpute, as'the foundation of their opinion 
in favour of its validity. Upon the whole 
it ſeems, that, without conſideration 'or 
writing, by the preciſe - obſervance of a 
ſtated alternacy of verbal queſtion and 
anſwer, a promiſe was binding in the civil 
law; and that, where a promiſe in wr#tmg 
was availing on that account, the citeum- 
ſtance of its being in writing, was only 
operative as teſtimony, and by way of 
publication, and not as a neceſſary part of 


its legal and binding efficacy. Ad fidem rei 


geſtæ valent ad obligationem nunguam (17). 
But in our Engliſn common law, a conſi- 
deration of ſome ſort is always neceſſary 
to raiſe an aſumpſit, or actionable promiſe. 

A vritten promiſe with us imports no 
higher conſideration, though it furniſnes 
better means of proof, than a promiſe 


H 2 by 


160 


(19 vid. 

( 2 212, 
213, 283. 
Moore, 412. 
Raym. 153. 
Cro. Eliz. 


206, 470. 
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* parol, unleſs in caſes, where . 


and delivery have made it a deed, or its 
form and object have inveſted it with the 
qualities of a negociable inſtrument, by 


- cuſtom or ſtatute. With reſpect, how- 


ever, to this neceſſity for a conſideration, 
of ſome ſort, to ſupport a promiſe at law, 
it may be obſerved, that the intention to 
be bound, where the act of contracting 
is proved, ſhall be preſumed, if, by any 
conſtruction, it may. Indeed the benefit 

or loſs, which is the conſideration of the 
promiſe, need never be formally expreſſed 
in the declaration. If it can be collected 
by natural inference, it will ſupport the 
action. But to ſubvert a contract, the 
nullity of conſideration muſt * be 


__ (19). 
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SECTION 1. 


marriage conſideration. As to which, it 
may be obſerved, that there are two ſorts 
of conſideration, by which an uſe may. be 
raiſed, —valuable and natural. The firſt 
branches itſelf into numerous modifica- 
tions, ſome of which will be attempted to 
be explained in this treatiſe. The con- 
gderation of blood, is not the only natural 
conſideration, Marriage is alſo confidered 


covenant to ſtand : ſeized to uſes. But 


than the conſideration of blood, in raiſ- 


may covenant to ſtand ſeized of it to 
| —_ the 


1 an ſubject demands ſome enquiry 
T into the nature and extent of the 


as a natural conſideration, to raiſe an uſe 
at common law, and formerly a common 
mode of making ſettlements, was, by 


the marriage conſideration goes further 


ing uſes upon a covenant to ſtand ſeized, 
for a man ſeized of land in fee ſumple, 
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dee uſe of the woman he intends to marry, 
= - or to the uſe of any woman whom his ſon 
'Q Plowd. or his kinſman (i) is about to marry, and 


Abr. 783. if the marriage take . the uſe will 
ariſe according y (a). 


— 
> 


5 Drlaner· z caſe, in Plovedetrs Ip 
© taries, gives, as a reaſon for the marriage 

| confideration's being ſufficient to raile an 
>, uſe, the benefit derived to the ſettler or 
= donor. by the advancement of his child, 
4 and his'own liberation from the charge of 
= - maintenanee, but this can only account 
for it where the proviſion moves frony'the 
parent, or, perſon in /oco parentis; yet, 


8 172 
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5 (a) The ab ieee of mains had NS. an 
efficacy above the mere conſideration of blood, one in- 
Nance of which was its power of grounding an afſumpſi, 
to Which purpoſe the conſideration of blood was a 
nudum patium, and fee Cro. Eliz. 755. and ſee the 
great importance of the 11 8 Plowd. 
| Com: 58. 

2X3 It is from the great favour borne by the common law 
| to the conſideration of marriage, that the words * 
liberum marritagium in the cafe of gifts in frankmar- 
riage, had power to create an eſtate of inheritance againſt 
the general rule of lay, i. e. without livery of ſeizin. 

Vid. Co. Litt. 21. bp. 


i 


where 


where the ;ntended duden himſelf makes 


a caſe, Afterwards, when the marriage 
conſideration came to be conſidered as 
valuable, the reaſon of its title to be re- 
garded as ſuch, was more ſenſibly inferred 
from the 'reciprocal reliance of the parties 
to the matrimonial contract. There is a 
caſe in Roll's Reports (2), wherein the 
efficacy of the marriage conſideration wWas 
the ſingle point. before the court, and the 
queſtion, whether it had ſtrength. enough 
to change an uſe previouſly raiſed, was 
treated as depending on the queſtion, whe- 
ther it was a valuable, or only a natural 


a ſecret truſt that the feoffor ſhould have 
the land again upon a certain condition's 


being performed; the feoffee, upon confi- 
deration of natural affection to his daughter, 
conveyed the land in marriage with her; 
and the queſtion was, whether the huſband 
of the daughter of the' ſecond feoffee, 
having no notice of the ſetret truſt, thould 

| bo 


H 4 


a ſettlement of his own. eſtate, by covenant ' 


to ſtand ſeized, the uſe will be raiſed. ; and 
the reaſon. in Plowden ſtops ſhort of ſuch 


conſideration,” The caſe was as follows in 
ſubſtance: J. S. was enfeoffed of land, upon 
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nel v. —4 1 
ccd, 2 Roll. 
103. 
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NY de chargeable with ſueh truſt or not. And | 
it was inſiſted at the bar, that he ſhould; 
for marriage was only a natural, and not 
a valuable conſideration, and was a ſuffi. 
cient conſideration to raiſe an ſumſit, or 
to raiſe an "uſe, but was too weak to 
= * change or deflroy an uſe already created 
= and raiſed. It was alſo urged; by way of 
”  - analogous reaſoning, that, if a feoffee to 
uſes, enfeoffs a ſtranger upon good (6) 

| conſideration, without notice, the former 
Aʒſe is changed, but if ſuch a feoffee endow 
his wife ad eum ecclfie, or ex afſenſu 
A Paatrit(e), the former uſes remain unaltered, | 
. And it was further argued, that if a father 
3 ſhould bargain and ſell to his own ſon; bon 
© fide, and for valuable conſideration, this 
3 would be out of the ſtatute of Marlborough, 
oo the re N would not be covinous3 
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® 0 By good conſideration i is _ valuable. 
1 (e) Theſe eſtates were a kind · of jointure at common 
3 law, in which the general rules of conveying real pro- 
> perty were diſpenſed with in fayopr of the conſideration 
| of marriage. They were neceſſarily derived out of the 
lands ſubject to dower, for till the ſtatute 27th H. 8. 
©. 10. the right of dower could not be barred by the 
acceptance of a callaterg]. ſatisfaftion. Vid. Co, Lin, 


30. b. | 
[ but 
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but if land a by Dots 
ſideration of marriage only, this would be 
within that ſtatute, and, by conſequence; 
fraudulent in law. But Bacon, Lord 
Chancellor, though he aſſented to the pro- 
poſition, that the conſideration to deſtroy 
an uſe, ought. to be ſtronger than thę 
conſideration; to raiſe an uſe, obſerved, 
that it would be of miſchievous conſe- 
quences, if he, who married in conſider- 
ation of the land, ſhould not avoid the 
truſt, for that he gave up the chance of 
other preferment, in expeRtation of the 
promiſed proviſion, and in this view the 
conſideration” . "WE" ane is e 
able. Ax: 


In the caſe ade cited; we have ſeen it 
queſtioned, whether the conſideration of 
marriage be a valuable conſideration; that 
point has long ago been ſettled in the 
affirmative, and at this day ſuch a conſi- 
deration clearly makes a conveyance 
againſt purchaſers, under the ſtatute 25 
Eliz. and gives a title to the benefit 
of that ſtatute againſt former fraudulent 
conveyances. There was yet, however, a 


* 0 


B.iies, between the valuable conſideratiol 
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neceſſary difference, in the inherent qua- 


of marriage, which muſt tiM{ partalo of 
the conſideration of natural affection, and 


the valuable confideration of money, which 
gives effect to a conveyance” by . bargain 
and fale.. And this difference will be beſt 
explained by recalling the attention of the 
reader to the characteriſtic properties of 
the two forts of conſideration above - men- 


| tioned,—natural and valuable. 


It is both reaſon and law, — the nas 
tural conſideration of love and affection 
ſhould be perſonal and excluſive; and that 
the uſe can be extended to no perſon to 
whom the conſideration will not alſo ex- 
tend. Sir Robert Worſley, ferzed of certain 
land in fee (d), and having iffue, two ſons, 


(d) It may be of ſome utility to obſerve, that it isnow 
ſettled, that tenant in tail may convey a baſe fee, by 
covenant to ſtand ſeized to uſes, For it was a fee fimple, 
conditional at common law, and the ſtat, de deni has not 
altered the eſtate igſelf, but only provided that the iſſue | 
ſhall not be diſinherited / by the alienation of his anceſlor. 
Lord Raym. 779. where the caſe in 1 Saunders, 160, is 
denied by Holt. C. J. Com. rz. pl. 84. 7 Mod. 18. 
See the contrary doftrine in 1 Dyer. 8. b. Jen. 
Cent. 5. caſe 1. Litt. SeR. 608, 612, 613. n 
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covenanted, by indenture, enrolled in chan - 
cery, with his eldeſt ſon, and two others, 
ſtrangers, to convey the ſaid land to the 


to the uſe of himſelf for the term of his 
life, and after his deceaſe to the uſe of the 
eldeſt ſon, and of the | heirs: male of his 
body; and for default of ſuch 1flue, to the 
uſe of the ſaid baſtard fon; (eallimg him 
Richard Worſeley, his baſtard ſon) in 


VS il. a0 oo Te OG 


and granted, that he, and all other per- 
ſons who were then ſeized, or might be 
ſeized, &c. ſhonld be and ſtand ſeized to 
the ſaid uſes and intents, and to no other 
uſes and intents. And all the juſtices, ex», 
cept Periam, held, that the uſe could not 
becatried to the baſtard (e), without expreſs 

| | con- 
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e) The diſſent of Periam, J. from the opinion of the the 
other judges, was founded on a doubt, whether a baſtard 
was ſuch a ſtranger in blood, as that the uſe could not 
rife to him. The lame caſe is reported in r And. 75. 
without mention of any difference of opinion on the. 
bench. All, however, ſeem to be agreed as to the general 
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taking an uſe upon a covenant to ſtand ſeized. The rule, 


＋ 


that 


the elder a aulier, the younger a i bafard. 


however, yields to certain exceptions. It has been ſaid 


two ſtrangers in fee, before a certain day, > 


like entail, &c. And, further, covenanted 


rule, that a perſeft ſtranger in blood, is incapable of - 


' - Conflderationof Marriage, Cn. Il 


|  eonfideration, becauſe the conſideration in 
law was not good and legal, for he is not 
of ati ood of the "IT 285 in 22 


** 


* Res 7 nn... 


that if A. covenants vit B. in nies a of the mat 


| riage of his daughter with the ſon of B. to ſtand ſeized 


to the uſe of C. a ſtranger, for life, and then to'theuſs 
of the ſon and wife in tail, the uſe will riſe to C. although 
he is a ſtranger, for the ſake of the remainder, which 


could not take effeft as a remainder without the previou 


particular eſtate to conſtitute it ſuch. Shep. T. 48, 


| and vid. Machell v. Clark, Lord Raym. 779. Crompt 
| J. C. 63. a, But where there are intermediate dla 


to ſtrangers, by way of remainder, as the caſe put in 


Plow. 307. it ſcems the better doArine to conſider then 


as void a principio, for they are not wanted to give 
effekt to the ulterior uſe as a remainder, which in ſuch 
caſe may bg accelerated in intereſt; and, on this prin- 
ciple, the caſe in Plowden was called by Moore in 
4 Leon. 137. a conceit, and ſaid by him to be ruled not 
law in Lord Pagel caſe. The uſe reſulting to the 


covenantor in Pybus v. Mitford, 2 Lev. 75. turned upon 
the doctrine ſo copiouſly treated by Mr, Fearne, Cont, 
Rem. 43. ct ſeq. which doQrine ſeemed in Pybu . 


Mitford to be thought effential io the validity of 
the limitation to the heirs'male of the body of the co- 
venantor. Sed vid. Miu v. Palmer, 5 Burr. 2615, 


Wbere a contingent remainder is limited after an uſe 


to a ſtranger, upon a covenant to ſtand ſeized, the be- 
ceſſity of ſuch laving conftruftion for the ſake of the 


remainder, as is above-mentioned, will readily occur 


to the reader. 
meſe 
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mere ſtranger (F). That the effect of 


the valuable conſideration in a bargain 
and ſale, is not ſo reſtricted in its opera- 
tion, appears from the ad of the Inſtitutes, 
where the following caſe is put by Lord 
Coke : If A. by deed indented: and in- 
rolled, in conſideration. of one hundred 
pounds paid by B. bargains and ſells land 
to B. C. and D. the land paſſes to all; for 
although the valuable conſideration be 
expreſſed to be paid only by one, yet, it 
muſt be intended, that it was paid by all, 5 
chat the land ö Mt, | 


But the marriage e . which 
may be. regarded as partly natural, and 
partly valuable, by, not attained to this 
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— 


00 oy, 16 eee e Nei ad 
ſee the caſe of Goodtitle v. Petto, Strange, 934. where 
a genera] power of appointment, by this mode of con- 
veyance, limited by a mam to his wife, after giving her 


an uſe for liſe, was adjudged void, ne 5 


might well haye given ber an eſtate, in ſee ſimple, 


which would have neceſſarily. incioged a power of tres 
diſpoſition. | 
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iro 8 22 of Marriage. 2 1. 
extent of operation. 11 the fettlemen 


f is made by -covenant to ſtand ſeized, 
the uſe will be carried by the pur 
= force of the natural conſideration of 
1 | marriage, to all the objegts of the matt: 
1 monial union, and by force of the conh. 
—_ deration of blood (which need not, in 
= ſuch caſe, be expreſſed) to all the collate. 
1 ral relations of the ſettler ; but the valu- 
able conſideration ſtops ſhort of this ex- 

= - tent; and, though the uſes will riſe in ſuch 
A 3 caſe, 1 in favour of theſe remote kindred, 

1 or in favour of ſtrangers, if the ſettlement 

__ grounded on. a conveyance, operating 

1 ; by tranſmutation of poſſeſſion, 2 the 
. | meritorious efficacy of the valuable con- 
1 fideration of marriage, will bound itſel 
=o to the perſons included within the vien 
M * neu. of the ſettlement (3). This limited er- 
1 — tent of the valuable conſideration of mar- 
+ Triage, which is, nevertheleſs, of the highelt 
eſtimation in law, is a conſequence of the 

plain object of the inſtitution, —the foun · 

dation of a new family. In the paſſigt 

above cited from the 2d Winti we 

ablerve, that to "7 the _—— of a bar- 


gain 


\ * 


gain and ſale to C. and D. they muſt each 
be ſuppoſed to have contributed to the 
conſideration; but ſuch a ſuppoſition, i in 
the caſe of marriage, would import a 
contradiction to the nature and purpoſes 
of the inſtitution. 
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Settlements partially uad. Cn. II. 


* 
a * x % 4 
n . 
* =; * 
* . 4 « 1 
” 1 0 L 1 L SI 14 i 


* - « 9 
„ 145 


1 


a my * hs * - , 
* * 1 - - a o * my 
: * * 4 4 . — © 1 4 : C 
: % , 
£ 0 
g N 2 ö + : 
» 3. 4 55 . = dv 4 
* * - 1 4 : 8 * . 


= | 


| Ares the . Kg of 7 Rabe dt 


Elizabeth, againſt fraudulent con- 
veyances, when queſtians began to ariſe 


with reſpect to, their operation on marri- 
age ſettlements, it became neceſſary. more 
accurately to enquire in every caſe, how 


far the valuable conſideration extended; 


and one of the firſt points expedient. to be 


ſettled was, whether, where a ſettlement 


was made before, and in conſideration of 


marriage, there being evidence of a good 
primary inducement, the ſecondary. and 
remote limitations could be regarded 2s 

parts of an entire tranſaction, and as ſaved 
by the efficacy of the original motive, 
from the operation of the above-mentioned 
ſtatutes. It was admitted in the caſe of 
Bellingham v. Lowther, reported in 1 Ch. 
Caf. 243. and cited by Talbot, in O Good 
v. Strode (1), as a point ſettled by Sir Jobu 
* J s Caſe, that a deed might be fraudu- 


lent as to one, and good as to another, 


Indeed | 


F . — OE e 13 i 


Indeed; in the caſe already cited from LY 
Lane. (2). the ſame doctiine had Any (:) Lans, 
years before been impheitly-majptgiged in 
the court of Exchequer. It has recai ved eon · 
firmation (3) from ſuch a variety f ſubſe · (3) Style - 


8. and (ee 


quent caſes, that ĩt ought not to be lightly 2 Lev. 20g 


White v. 


diſputed. It is true, that it appears fam What % 


1Vern. 28 5. 


fall from Lord Hardwicke in Gering v. 74 


ervisz and 


Naſb (4). chat courts of equity wil mot de-  fretbiopoint 


cree a partial performance of articles, and Rard. 39% 
that they have ſornetimes decreed the per- 90 . 
formance of artieles in favour of unluntrers, us. 
on the ground that part of the articles ae Mae 
ought clearly to be performed, and ny cb. e. 
they will not ſplit agreements (40; but (; An. 
the obſervation was intended to be applied 9 
only to caſes where no ereditors or pur 

chaſers for valuable conſideration ap- 

peared; and where thie perſons calling for the 
execution of the articles were purchaſers 

in the-farſt or ſecond degree; and, even 

s to caſes: ſo (circumftanced; it was 8 
the ſame time obſerved by his Lords © 
ip, teat, _ ſome of e pee | 


W AI Wet du tut * 


(a) The fame rad was aquietces 1 by! Lord Hard. 
wicke, in 1 Ves. 453. ! Tao en 01 


5 * 


' 


peared early improper to be di, 


bill for a ſpecific performance has been 


diſmiſſed i toto; ſo that his Lordſhip! 


obſervation, which, - as to this point, 5 


| only explanatory of the uſage of the court 
of equity in granting their aſſiſtance in 


certain" caſes, does not wholly reject the 
principle above ſtated from caſes in bh 


courts between purchaſers in the. ſecond 


degree, as wives and children, and the 
legal repreſentatives of ſettlers; for, though 


the aid of the court is not to be- refuſed 


or granted by piecemeal, yet, if tbe 
queſtion, whether relief or not turns upon 


the preponderancy of the | meritorious or 


the merely voluntary parts of a deed, the 
inequality of the limitations in the ſame 
inſtrument, in point of ſubſtantive: val- 
dity, 18 fully admitted. And, although 


the abovementioned obſervation of Lord 


Hardwicke, may ſeem to go the length of 

affirming, that, where the primary mo- 
tives of the ſettler are among the con- 

ſiderations of the ſecond rank in courts of 
equity, ſubſequent limitations and _provi- 

ſions, contained in the ſame deed, though 

not within the ſcope of the original con- 
$ ſideration, 


962. nen, partial a 0 


ſideration, are not to be impeached, un⸗ 
leſs by purchaſers for valuable conſidera- 
tion, but ſhall be protected by the good - 
neſs of the original i intention; yet, an at- 
tentive examiner of the ground of judi- 


iety even of courts of equity, in caſes diſ- 
puted between. perſons claiming unqer 
articles and legal repreſentatives, to ſeek a 
juſtification for the ſupport given to ſuch 
collateral limitations and proviſions in ſome 
ſlight acceſſorial or derivative admixture 
of n Meaning Paid 
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cial determinations will remark the anx- 
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= "conſideration of caſes) ved in-the 
| court of chancery, wherein neither ere- 


tors or purchaſers have been coricerned, 

but the conteſt has been maintaincl by per. 

ſons elaiming under artieles andeovenants, 

againſt legal repreſentativos- The dil. 

tinction between voluntary and valuable 

claims, formed a natural object of that 

court's juriſdiction, before it became 4 
queſtion for a court of law ; for, until the 

paſſing of the ſtatutes under diſcuſſion, 

| voluntary conveyances and covenants could 
not be impeached in common law courts; 
| to which it was not competent to in- 
fer fraud from the want of conſiders- 
tion in a conveyance, though followed by 
a ſale for value. But as the juriſdiction 
of a court of equity, by its power of bind- 
ing the conſcience, was the proper reſort 
for EVO the ſpecific performance of 
contracts, 


+ 


; 1 
9 q Confiderations, and Relief in Equity. 
contracts, for inforcing the diſcharge! of 
truſts, and for fupphing defetive Execu- 
tions of powers, and the want of ſurten- 
ders of copyhold eſtates, the balance of 
pret tenſions. in the ſcale of conſideration, 
has always beeti a principal pot of equi | 
table cognizance. h ee 


| Covenants and conveyances, TOA vo- 
luntary, have always, in courts of equity, 
been regarded in an unfavourable ght; 
and in diſputes between heirs at law, - 
and perſons praying the ſpecific perten. 
ance of articles, under which they are Se- 
mately entitled, the queſtion is ſometimes 
argued with as ſcrupulous a requiſition of - 
the marks of valuable conſideration, .as, 
where a purchaſer 1s diſputing in a court 
of law, the validity of a prior conveyance, 
under the ſtatute 27 Eliz. If the equi 
of parties are equal, a court of equity 
has no foundation to act upon: where, - 
in ſuch a caſe, the legal title is found, there 
it is ſuffered to remain : for the rule is 
that law and equity together, ſhall pre- 
vail againſt equity alone, if the equity 
that goes with the law is as ſtrong as the 


13 oppoſing 
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equity, an heir cannot diſturb a voluntary 


alienee, neither can a ſtranger who has 
nothing but a mere voluntary covenant to 


% r vez. rely on, prevail againſt an heir at law (1), 


„ equilibrium may be eaſily dif- 


turbed. In many caſes, valuable conſi- 
deration is not neceſſary to conſtitute a 
purchaſer in the underſtanding of a court 

of equity. The natural obligations of 
parents and huſbands is looked upon as 
making wives and children ' purchaſers, 

where creditors, or purchaſers for valua- 

© 3 a. ble conſideration, are not concerned(2), 
Balle. and younger children are ſometimes ſaid to 
Helfpery, be in the nature of creditors, Where the 
15 conteſt has been only with the legal repre- 
| ſentative, articles have been decreed in 
favour of collaterals, ta whom the mar- 

* ; ak. Tiage conſideration could not extend (3), 


„ u, And where, in ſuch a caſe, the application 


G@ ; Alk. * and ſpit e 2 


524. ⁰H has been made by a perſon directly claim- 
ing under the conſideration of the marriage 
articles, the court has extended the benefit 

of its decree to remote objects, rather than 

The 


cult 


. eue grants/j its relief, with 
more reſerve, where it is called upon to 
ſupply ſurrenders of copy holds, or to help 
deſective executions of powers; and Will 
lend itſelf only to creditors, wives or child> _ 
ren, in in ſuch .Caſes, and not to them,. if 
the heir at law, being a child; will thereby 
be left unprovided for (5). But where there (9) 
is marriage, or other valuable conſidera- - 
tion, courts of equity will always ſupply 
the defective execution of a power, as well as 
compel the ſpecific perfarmance of articles. 
And, generally, whatever it is in the pow- 
er of the perſon cavenanting to do, pro- 
vided the covenant. be for valuable conſi- 
deration, equity will look upon as done, and 
will ſapply the want of circumſtances, not 
only againſt an heir, who claims under 
the covenantor, but againſt the remainder- | 
man, who does not. /o Fm (6): , 
| In ii ben emis hits of mar- 
riage articles have applied to the court for 
the execution of ſo much of the articles as 
relate to them, the court has looked nar- 
rowly for ſome tincture of valuable conſi- 
deration. And where no ſhade of value 
N * hat 


* 


Gays * 


| has been diſcoverable; theſe: diſtant clami 
have been diſregarded, and treated as too 


# ſentative. The caſes of Vernon v. Ver. 


5 ſpecific execution of articles, in favour of 
near kindred, not within the marriage 
conſideration, for whoſe ſake the court 


was obſerved by Lord Hardwicke, in the 


to bring an action at law, was en 
by the court, where rhe claim was by p 


| Not reſpected in courts of law, where they 


NE" 2014-0: 


| Gag into n was brought by the 


inſignificant to be admitted to diſturb the 
legal title of the real or perſonal repre- 


non (7), Stepbens v. ' Trutman (8), and 
Goring v. Naſh (9), are inſtances of the 


will interfere upon very ſlight grounds, as 


above mentioned caſe of Steplben v. True. 
man; and, indeed, in all the three caſes laſt 
referred to, the mere right in the truſtees, 


ties ſo nearly related to the ſettler as . 
foundation for the decree, notwithſtanding 
it was urged that voluntary covenants are 


never —_ more uy" Ie og da. 


In the wi of Ofgeed V. Strode hive 1 oy, the 
bil praying to have the marriage articles 


o an wws — . _ Ma Goa: as mw _—_— ee . at. AE a. - td. Cano at . nn oo a tte. 
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92 —— Ang 
grandſon of the ſettler, ek ddd” 
imitation both remote, anditollateral* to 
the confiderationt of marriage: there tlie 
court looked aniouſly about for a: ground 


chancery,' though involving no queſtion 
upon the ſtatutes of Elizabeth againſt 
fraudulent gifts and conveyances, materi- 


view in which caſes may be regarded as 
extending the ſhelter of the valuable con- 
ſideration beyond the primary objects 8 
a marriage ſettlement. In deciding caſes 
upon theſe ſtatutes, courts of equity hold 
themſelves bound by a ſtricter meaſute, 
as was obſerved by Lord Hard wicke in 


where the queſtion always is, whether a 


part of the perſon who comes for a 


opinions, as * the court of chancery | 


to cotifider him as a purchaſer: and this 
is a caſe. herein much teſinement of tea- 
ſoning is introduced on the ſubject of 
confideration.. Many other caſes” of this 
deſcription, determined in the gurt f 


ally conduce to illuſtrate the points of 


Goring v. Naſh, than in family caſes; 


ſuperiour or inferiour equity ariſes on tile 


will 


—— 


* 


* 0 
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ſpecific performance (11), But this ſtricter i | 
meaſure is not /i ſtrict, according to ſome ws. 247. 


* 1 


* 4 
. 2 
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(32) 2 Vez. 


— and Reſin Buy Oh 
will ſet aſide a vol untary conveyance, 


merely for being voluntary, unleſs it can 
diſcover in-it actual fraud: The diftinCtian, 
laid down by Lord Hardwicke, in Ber- 
ner v,\Muſgrove (12), was as follows: 
* Where a ſubſequent purchaſer, for 


valuable conſideration, would recover the 


eſtate, and ſet aſide, or get the better of, 
a precedent voluntary conveyance, if the 
conveyance Was fairly made, and with- 


out actual fraud, the court will ſay, 
rake your remedy at lav/; but wherever 


the conveyance is attended with actual 


fraud, though they might go to law, by 


ejectment, and recover the poſſeſſion, they 


may come into this court to ſet aſide the 


conveyance.” But it is to be "oe 
bered, that his -Lordſhip introduced 
diſtinction with the remark, that courts 


of law are ob/rged to conſtrue all volun | 
tary conveyanees fraudulent... And it * 


4 :alfo worthy of remembrance, that his Lord- 


| (19) 1 Auk, 
13. 


ſhip in Ruſſel v. Hammond (13), declared, 
that he would not lay down any other 


rule in equity than what is ee at 


law upon theſe ſtatutes of Elizabeth. 
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SECTION . 


HE words of Lord Hale in | Yentin 

v. Kemyſhe as the caſe is reported i | 
Hardreſs (1) are as follow): The con- 
ſideration of marriage, and of the mar- 
riage portion, will run to all the eſtates 
raiſed by the ſettlement, although the mar- 
riage is not eoncerned in them, ſo as to 
make them good againſt purchaſers,” and 
to avoid a voluntary conveyance;: ge 
words were cited and much relied u | 
by the counſel for the plaintiff in O 2 | 
v. Strode: but Lord Chancellor Macdes- / 
field ſeemed to conſider that theory as 
too refined, for it was obſerved by him in the 
ſame caſe, that «the marriage and marriage 
portion ſupport only the limitations to 
the huſband and wife, and their iſſue; ads. 
that this was all that could be preſumed 
to be ſtipulated for by the wiſe. and her 
friends.” His Lordſhip further obſerved, 
that, as to the caſe of  Fenkins u. Ne- 
z;/he, where there was à limitation to 


Extent of the 


the heirs of the body of ihe bulband "Io any 
other wife, thatlimitation, though) not made 
for avaluable conſideration, was, however, 
not fraudulent, for thatthere was a fair and 
Honeſt occaſion for the making of ſuch ſet. 
tlement, i. e. the marriage.” This defence, 
on the ground of fair and honeſt inten- 
tion in making the ſettlement, ſeems to be 
atv illogical anticipation of the queſtion on | 
' theſe ſtatutes of Elizabeth. an affumption 
of that, which, it is apprehended, is 
the very thing in diſpute. This probably 
appeared to Lord Hale (it is not irreve- 
rent to conjecture the reaſons' by which 
the minds of great men have been influ- 
enced, when great men diſagree with 
each other) as too looſe a criterion, or he 
would have adopted it in preference to an 
abſtruſe unſubſtantial notion, which the 
underſtanding cannot ſteadily embrace. 
Perhaps his. regard to the rigorous ſenſ 
which ſome might at that time attribute 
to the word voluntary, as applicable to 
every limitation or proviſion, -which was 
Not purchaſed by the marriage confidera- 
tion or portion, induced him to ftretch, by 
artificial reaſorungs. the conſideration f 
WOES, marriage 
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marriage beyond. it n en 


extenſion, and to overlook. thoſe characters 


of purchaſe and contract, which in a mare 


enlarged interpretation of the word. gur- 
chaſe, and 2 narrower and more rational 


neg given te the word woluny 


ary, will often caſt an impreſſion of value 
on thoſe, collateral limitations which. lie 


out of the eee * eee 


1 *.. 


** 
0) atio wy * en 


There 1 to bei a @nfible ground 


for the obſeryation of Lord Macelesfield | 


before mentianed, ,** that the marriage and 
marriage pbstion ſupport only the limita- 
tion ts the huſband and wife and theis 
iſſue; and that this is lh that can be pre 


ſumed to have been ſtipulated for by the 


wife or her friends. If there be; no party 
to à ſettlement, but the huſband and. wife, 
and the friends of the wiſe, no limitation 
in ſuch ſettlement of the huſband's eftate 
in favour of collateral relations of the huſ- 
band, can be conſidered as fortified, by 
the conſideration of marriage as againſt 
creditors and ſubſequent. purchaſers. In 


* caſe of . Vernon (2), the 


eſtate 


(2) 'z P. 
Wrms. 8, 


— 
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non the huſband, who, in his marriage 
articles, covenanted to lay out a certain ſum 


and every other ſon in tail male, remainder 


the marriage. After the deceaſe of Thomas 
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Mite 'rhoved Shelly Fot Thie ü 


in the purchaſe of lands, and to ſettle the 
ſame on himſelf and his wife for their 
lives." remainder to their firſt and every 


other ſon in tall male, remainder to the 
heirs male of Thomas Vernon; ' remainder 


to George Vernon, one of the brothers 
of the huſband, for life, remainder to his 
firſt and every other ſon in tail male, fe- 
mainder to Sir Charles Vernon, another 
brother, for life, remainder to his firſt 


to Thomas Vernon the huſband in fee: to 


which articles Sir Thomas Vernon the fa- 
ther was a party, but neither gave nor 


covenanted to pay or ſettle any thing upon 


vernon without iſſue, the brothers brought 
their bill againſt the widow, Who was 2 
deviſce of the whole of this eſtate by the 
will of her huſband made ſubſequently 
to the articles, for the ſpecific performance 
of the articles; and performance was 
decreed ; ' though” the Chancellor was 
ny of opinion that ſuch an agreement 


- ought 
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It Gertis 28d! u clear propoſition ike! 

where there are no parties to à ſertlertient;- 

beſide the huſband land the wife and her 
friends, the oonſideration of tiurriage und / 

the marriage portion can loo on to the 

eſtabliſhment of the new fainity.' When 

we would 8 8 8 in eg as/a valuable 
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(a) In Vernon v. Vernon the Court adopted, as. the = 
ground of its reſolution, the right of. aftion a at Jaw in 
the truſtees, upon the covenants with them! in the mar- 
riage articles. The influences of which” covenatite” 
upon the relief in courts of Equity,” may be collefks" 2 
ed from the above-mentioned caſe, and from Goring v., "*:- 
Naſb, or Fagg v. Naſb, 3 Atk. 1 $8. and William/as v. 
Codrington, 1 Ve. 501. The judgthent in Goring v. 
Naſb was grounded upon the authority of Verne v. . 
Vernon ; the refult of Which two cafes" is, that Where: | 
the diſpute i is between a near collateral retation'Uaiming 
under marriage articles, and the reptefentatives « ot 
ſettler, the Court Will not throw the party "ypori bis) . 
remedy - at law, but WHY” decree — ites relief, and 
that, not withſtanding 2 Timitation' to the' 
buſband or ſettler; had th eb Buri Tag ex- 
ecution in his lifetime; would have made bim dena in 
tail, and ſo competent to bar the limĩtatibns over. But 
in devs. 1 v. 9 . 10 ſettlement 

was 


* en. 


mee leaſt. ſame ſhew, 
of a contract or ſtipulation whereani to 
ground the inference; but in the caſe 
laſt, ſupppſed., there is ne perſan te ſtipu- 
late / or cntract in behalf of the huſpand 
relation. The hoſband eahndt contact 
with: bimſeif nor, without al moſt <quil- 
=. violence to ſenſe can we 1 to 
1 cantmact for the diſpoſal of bur ue 
3 his own; Mill leſs plauſible would be the 

ſuppoſition that the wife or her friends 
N N e eee e 


has „ $3110 } 2:7 worry . 15 


» we 
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was Nasen n eee ee it vn | 

clear, that no ſpecific relief could be granted. | It ma 

mgreover, held, that no ſatisfaQtion in Equity can be d- 

„ manded againſt the, covenantor, or againſt his eſtate after 

e his deceaſe, -unleſs it be ſuch 4 coyvenant 88 that a 

| ſuit at law may be maintained upan it. And in the lat 

mentioned caſe the Court AFL the weaſure of tbe te · 

tribution correſpond with the ſpirit and. intent of the 

' tranſaftian, end not with the letter of, the, covenant, In 

1 Vez. 446. Lord H. obſerved, that, there in a. good 

ground for relief in Ipecie, when damages at law would 

be an inadequate and ineffeQual ut Equity 

Vill often give relief, by compelling ſpecific, performance 

of agreements, where. no remedy can be had at Law, as in 

the caſe. of infants and feme coverte, where the conſ - 

deration is marriage, or-where proper lettlements ue 
malic matriage. 8 P. Wins. 242. | 


1 relation i 


123 
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relation of the huſband· Ts ea bf "a | 
on v. Vernon is a remarkable inſtance of t 
4's rine—that Courts of Equity will deere 5 
execution in favour of collateral limita- 
ions to near kindred in marriage articles, 
5 againſt the repreſentatives of the ſettler: "I 
nd though the counſel for the piaintif in 
hat caſe took pains to identify it in prin- 
iple with the reſolution, in ga v. 
$:rode, yet it was impoſſible to deny the 
rong diſtinction ariſing from the queſti- 
nable intereſt of the father, ho joined in 
he ſettlement in the laſt - mentioned caſe. 
n Oggeod v. Strode, the remoteneſs of he" 
ollateral limitation ſeemed to create a 
eceſſity of finding Poke Oh ts 3 
de conſidered in the light of a purchaſer 
or the plaintiff, to turn the balance of 
quity in his favour againſt the real repre- 
entative. Caſes of this ſort, it is true, 
re not direct authorities on queſtions which 
iſe on he ſtatutes of fraudulent convey- 
nces; but as the Court of Chancery 
as adopted very narrow diſerimination - 
n determining conteſts between col- 
ateral claiarants under marriage articles 
| heirs at law, or other legal | res, 
aue, and has fought with appa- 
rent 
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A ſolicitade to «Juicy its ſupport of 


conveyances by an attention to the ground 
N 1 thete ect dee. 2118 


agreements by ſome traces of valuable con. 


fideration, the ſtudent will find affiſtance 


in his progreſs through the various deter. 
minations on the ſtatutes of fraudulent 


Although in the caſe, laſt fo ſk of 4 
ſettlement to which the intended huſband 

and wife, and the friends of the wife, 
the the only parties, and where a col. 
lateral proviſion for a relation of the 
huſband ariſes hol out of the huſ: 
band's eſtate, it is difficult to find 


n pretence of valuable conſideration; yet, if 


a brother, or other relation of the hufband 


2 be made to take a benefit out of the pro 


perty of the wife by a limitation over, 


after the iſſue of the marriage, ſuch a l. 


mitation may be well enough ſuppoſed t 
have grown out of the marriage contra; 
for the huſband has in ſuch a caſe ſome: 


body to contract with, and there is a pro- 


per ſubject of ſtipulation and purchaſe 


Hie is not bargaining for the privilege d 


diſpoſing of his own, but contracting ſo 


an intereſt which is in the diſpoſition d 
anothet 


3 Bense asse büseen FTE 
—_ In the eaſt" of Butwards vl The 
Counteſs of Warwick (3), it was agreed by G . 
the marriage articles,” that 16,0607 ure 
r= the wife's" portion ſhould: be laid out in P | 
et the purchaſe of lands ta be ſettled to the 
nds ſame uſes as the manor of K., the huſ- 

A band's eſtate, was to be ſettled; i. e. to the 
huſband for life, then to the iſſue of the 
marriage in the uſual. form, and in de- 
fault of iſſue to the heirs of the huſband. The 
huſband died, leaving his widow: and one 
ſon, who, after levying a fine of the ma- 


| | 
* nor of K. to the uſe of himſelf in fee, 
buf died without iſſue and-inteſtate, and a bill, _ 
ii was filed by the heir at law of the fon: 


to have the mortgage, whereonthe 10, %%᷑/nů,ñ . 
had been laid out aſſigned to her. n 
was oppoſed by the widow. as adminiſtra- 
trix of her ſon, who contended that this 
10, 00 J. there being no iſſue of the 
marriage remaining, and ſo no perſon to 
claim within the view of the ſettlement, 
ought to be left, and treated as money, 
ny be divided between herſelf and the 
If ſiſter, of the deceaſed ſon, accord- 
© to the ſtatute of diſtribution. 


a + 3 ; | 
K 4 This 


1 ehe ese 1 
1 This caſe was principally decided in- ſa- 
; your, of the heir againſt the perſonal re- 
preſentatives upon the well-known equi 
table doctrine, that money, agreed to be 
= laid aut in the purchaſe of land, is to be 
S _ conſidered as land, which again reſts upon 
=. the more elementary doctrine of the-courts 
8 | of Equity, that what is agreed to 3 
muſt be conſidered as already done; and 
conſequently, che limitations in this caſe 
| would-attach upon the perſonalty as if it 
; were land, unleſs the ſon, Who had the 
=_ dominion over it, had elected, By ſome 
= deciſive act, to treat it as money, Which 
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(x) See had not been done (4). Yet, ſince in the 
Fan, ſame caſe” much ſtreſs was laid upon the 
5:0 limitation's being voluntary with reſpect | 


And Credi- tothe heir, the Court anſwered that argu- 
ment by adverting to the room which the 
_ tranſation afforded for rationally ſup- 
© poſing the huſband to haye ſtipulated for 
a benefit to himſelf out of the wife's s pot- 

tion. In this cafe, as in Oſgood v. Strod, 
a very remote intereſt under the marriage 
articles was relied on by the perſon apply- 
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ing for a ſpecific performance, =_ there- 
4 


A 


fore, 


whe | 1 , e 
abe ee eee eee 8 
ground far inferring «ſpecies of contrãtt 
and valuable conſideration; In nv. 
Vernon, where the patty applying asu 
brother, a ſtill ſlighter ground, ſuch as the 
right of action in the truſtees; Was ad- 
. to ſupport the deerde for che exe- 


cution ir Urnen Ef) n 1419? ybhou | 
2 8885 ot © We 8 79 Ie 3 


There was} indeed, in the * 
non v. Vernon, 38 ſort of compaſſionate 
equity (0, on Een the Chancellor laid 
conſiderable... ſtreſs; , and which. may be 
looked upon hy ſome; as diſtinguiſhing it 
in principle from Balliagbam y., Low- 
* (5). the ciccm fees of. which 


3) According to the article tail, 20, ah 
105 5 Ho 525 fob Faber to the E of 


the ſettler; ſo chat 1 were not on volt 
tary, but precatiotis; acl in the power of Vet- 
non. die ſetiler i and che fame circumſtante vady'inGfied = 
upon ſor the Phintiff 1 in Hulliagbam v. Laren. Bot in 
Vernon v. V enen, by I of. a deceaſed elder 4 
a perſonal "eſtate. had been ML ueathed to the . 
which bequeſt” wir yore as b babe t too remote, and the 
preſent ſettler having / had ehe ud et vpe 


i os ſeexfiechta be hound jv csi 
ma a 

e to — b ar 
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- briefly: as follow — 
his marriage with Catherine Eowther g wo- 
venanted to ſettle certain freehold 14nd; 


tte the uſe of hümſeſf and: Cafherines dh 


intended wife, for their lives, remainder 
tothe heirs male of his body by berg re. 
meinder to the beirs male of chis onn 


body, remainder to his brother: Allen Bel 


Ingo in tail, remainder to the heirs.of 
Sir Henry, and covenanted to letide Fertain 
old dands to the ſame uſes Sir H. Rel. 
Un gha was travelling i in order to make 
Auen er of his copyhoid ands 3 
0 bis covenant, but fell fick by the wf 
He gave, however fla letter of An d 
e te ale this ſurrender, but 
g before it was done, the copyhold 
Ke his TR as heir getieral; 
and, his, brother. Alle Wg Abo 
was, the remainder man ino the articles, 
broug ht his bill to have the eavenant 


nba by the heit at aw, by 0 * 
ing the "copyhold © 4% fi im 1 0 n 


be atticles. It, was, cont 
.Covenant; Way: eee en Bel- 
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tion of the marriage or the, nnn 
bog, and that ihe artiles might be fraudus 
leot as to the brother, though good. 0 % 
the wife and iſſue of the marriage, and. a 
voluntary. conveyance to a younger brother 
ought not, if defective in law, to be made 
good in equity againſt an heir ; for which 
reaſon the Lord Keeper diſmiſſed the 
bill, and would not compel the ee 
e ere nne ne 


15811 Nes 154 


1 map; de obſeryed, to0,. that the heirs 
general, who. probably. were the.ch ildren 
of the ſettler's daughters, would have gone 
without any inheritance, if the younger 
brother, who had already the whole free 
hold property, had been ſuffered to 2 587 
"y the copyhold: too. 


Jing v cog *f as * 
4 2 1 2 he wat 

The reader ill; . that t the re 1s 
nothing in theſe obſervations ieee 
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Mr. hag in his noteto thecaſe of. Vatts y. V. 
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Bullas(6), has collected, to ſhew the extent. gas. 1 P. 


to which the court carries its relief in caſes 
of omiſſion to ſurrender copyholds, and 
ba defeCtive executions, of powers, and. 
PR, K4 ps A which,” 


wy 


1 — 6 dhe in 
_ | bounds itſelf to the claittis of ereditot 
© — wives, and children. The preſent fabje 
is confined wholly. to muürrisge article 
containing digreſſive limitations to cola. 
teral relations of the parties to the matri- 
monial contract; and where the goodnef 
of the primary motive, coupled with the 
averſion of the court to a'pattial and im- 
perfect execution of articles, puts theſe eo. 
lateral limitations in a more favoured 
firuation than claimants under fimple 
voluntary agreements, which do not turn 
upon ſuch cardinal motive, as pfimarily 
influences the parties to a matrimonial 
contract. But though it ſeems that the 
court is averſe to the partial execution of 
articles, yet, whether it will compel per- 
formance at all or not, depends upon the 
ſtrength” of the claim of the party apply- 
ing; and that queſtion muſt attract the 
whole ſtreſs of the enquiry teſpecting thoſe 
degrees of conſideration and inducement, 
WS which decide the b ne equity. 


10 eilte of actual ſitlements, (which can 
only be diſputed by creditors or purchaſers,) 
1 nds 1 25 _ * courts 
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courts of law hays. not. proceeded: n 
ſuch notion of entirety in the con- 
ſtruction of the inſtrument under theſę 
ſtatutes of fraudulent conveyances, 9 
by ſome ſeems to have been fi | 
and to which ſuppoſition the doctrine gf 
Lord Hale, before: mentioned, appears 
to have lent ſome; countenance,, But 
che terms of that doctrine are but faintly 
intelligible ; and it ſeems that Lord Mac- 
clesfield, whoſe, judgment. ,was, extremely - 
ſolid, was diſſatisfied with its, principle. It 
appears very clear lear,, that the reaſons on 
which the court. 2 chancerꝝ grounds ies 
refuſal to execute articles partially, or, 
in the language of Lord Hard wicke to 
garble and ſplit agreements, ought not to 
govern the proceedings of a court of law 
upon theſe ſtatutes, It was admitted in- 
deed,.. by Lord Hardwicke himſelf, in the 
2 of Caring v. Naſo i that. this pra 
2 court of chancery, in to 


and agreements, des ngtiextend. 
to the caſe wherein the intereſts. .of | 


creditors or purchaſers may be affected. 
In Bellingham v. Lowther, the conſtruc- 
tion, by courts of law, of legal exe- 
cuted ſettlements, as fraudulent as to one, 
and 
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and oe as to another; e | 
tutes, for which! Sir ohn Jacob's caſe was 
cited, was ſuggeſted as furniſhing a rule 
applicable to the caſe of "Ipecific perfor. 
mances in equity. But the inſtances are not 
analogous: the rule of not garbling agree. 
ments in equity, admrts the partial 'vali- 
dity of executed ſettlements at law; and of | 
=. articles in equity, where creditors or pur- | 
1 chaſers are coneerned: but in equit), | 
* whether the court will execute or not, | 
where creditors and purchaſers are not 
concerned, depends upon the merits of ; 
the perſon applying; but it will wönh a 
execute, or 4pholly reject.” In Bellinghan 4 
v. Lowther,' the court refuſed relief; but it 1 
[ 
0 
t 


Was faid by the court, that if the wile; who 
was 'a purchaſer under the articles, had 
applied, they muſt have been ſpecifically 
carried into execution, and, as it ſeemed, f 
they muſt have been integrally executel 
for the 'benefit of all collateral” odjett 0 
as well as for the en a e ct th y 
marriage. 38 | 94 ſ 
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8 1 übe a Git, And the 
wife's friends, are the only parties to the 


taken, and die whereon it is difficule's 
frame a Cnflderatiom for the- ppp 
limitations, beyond the mary 

ed their tt but e 
widened wher#the f pat nt of the 2 — . 
havin g ſometfing to Part with, and of= 
keenly ſome füt ooo afid 
contract \peculiar” to them are par. 
ties to the ſettlement. te ett CY 41 Rat 
no; > oe LO StKTsen 6112 wit bas 
00 this bead, however; it ſhouldlbe 
obſerved; tliat the caſe is always wie 
widened, and affords greater ſrope for the 
ſuppoſition of contract, where the parent 
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joining with the/ſ6rl itt barring att efitail; 
or er ſome other contribittary"or auxiliary 
8 ö at, 


1 ſup "aces a eas” wherein the in jy 


ſettlement, A narrow foundation has been ; 


parts with only A partial intereſt, as" by 


Ae en obama eee 
reſt on the huſband's fide, moves from hu 


| ned... by the. conjunchon ß, 3; Parent, 


parent; in which. caſe, the father has no. 
body with whom he can. reaſonably be 


ſappoſed to contra for the 1 to 


his other children, which are, in this latter 
ſuppoſition, to, be garved out of an eſtate 


over which he chas the free and abſolute 


inion; whereas, af we ſuppoſe him to 
be only contributary and partially aſſiſt 
ing, he may, with reaſon and probability, 


be, preſumed. to ſtipulate for, lame provi 


ion, under the marriage ſettlement. of one 


Jon, for the benefit of his ber children, 
as the price of us conceſſigns; the 


caſe, however, is always greatly ſtrengths 


whatever be the quantity of intereſt mou. 
ing from him, in as much as the brothers 
and ſiſters of the marrying. ſon, are only 
collateral to ſuch. ſon,” but arg lineal to 
te common anceſtor, and in the diref 
path of his a affeftion and ſoljcitude 
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It appears qhas, on ſame ach, principk 


I reaſpning, Lord Macclesfield, in ibe 
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«if old Lawrence, the FA had had 
the ubole eſtate, brid no; ſhe-whbimbent 


he could contract, except with the fon's: 
wife, and her friends: which could only 


Th n 'D 043.5 4 BASE" IT" 
. Perhaps his Lordi? idea may nadie; 
to improperly et winner in the 
t- WY following point of view. If the father, 


old Lawrence Head, bad been undoubted 
legal owner of the whole eſtate, there would 


ne have been nobody to purchaſe an intereſt 
1 cout of him for his grandſon, the nephew. 
the of his marrying ſon; and as it was nx 
the to ariſe out of the wiſeꝰs portion, or eſtate, 


of it himſelf, for that wauld imply a ſort 
of ſoliloquous bargain,. groſsly abſurd in 


nh ſuppoſition; but, if we ſuppoſe a legal fee 
| to WH limple in the ſon, and that ſort. of dubious; 
ret equity in the father, which was attris+ 

buted to him in that caſe, he then had: 


ſomething to put into the ſcale of a 
contract or compromiſe with his ſon, 


enabling him to ſtipulate for a benefit to 


71 


his ſon's eſtate, 
It 


make a good conſideration fo the hüben 
and 1 anden ia "3 


he could not be regarded as a purchaſer 


his grandſon, which was to-come out + 


"A. 
; * 
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as againſt a purchaſer : 10 for which deci- 
ion no reaſon is given; but it readih 
occurs, that, if, as the ſtatement of 


ang with fraudulent. - 


Bxwentof the Marriage Confderavion: On. Il 
It is lad down'in Lanes Reports (7), n 7 


the caſe of St. Sabibur, in Southwark,(which 
is important, as being one of the earlieſt 


extant on the ſtatutes of fraudulent: con- 
veyances) as à refolution of the judges, 


that if a man, upon the marriage of bis 
ſon, with the daughter of B. covenants 


to ſtand ſeized” of land to the uſe of his 
fon, for his life, and then to the uſe of 
other his ſons in remainder; ſuch limi- 


tations to the other ſons are voluntary () 


the caſe ſeems to import, the whole eſtate 
is to be underſtood to have moved from 
the father, there was nobody to whom tbe 
character of purchaſer for the brothers 
could apply; and, perhaps, even had the 


father only joined with the marrying fon, 


in barring -an entail, ſo as, according to 
the foregoing rule, to let in the/ſuppoſi- 
tion of 1 nn the limitation 1 to 


3 * * 4 * . C3 F 447 — 


10 Here too the word « voluntary * ſeeme to de 
uſed, i as to the ſtatute 2. er * N che _— wer 


27810 K the 


95. — 


the younger brothets, -out of the inheri- - 
tance of the eldeſt” fon, yet the col 
luſive and colourable complexion pf the 
ſettlement,” which compriſed limitations 
to collateral objects, preceded by no 
viſion for: the iſſue of the marriage. 
would, notwithſtanding ſuch circumſtances 
of con ſideration to ſupport theſe collateral _ 
limitations, have endangered the tranſ- 
action as n ereditors or us ‚ 
ſers. © TEN 1 THE A 


3 


In toe 15 5 geepbbin v. Bully ( "E (a) Pre. 
determined near a century afterwards, the 7" 2 
neceſſity of ſome farther. conſideration, 
than that of the marriage and marriage 
portion, to ſupport theſe collateral limi- 
tations in marriage ſettlements, was felt 
by the court of chancery. In that caſe, 
where the whole eſtate ſeemed to come 
from the father of the huſband, the limi- 
tation to the ſecond ſon in tail, after an 
eſtate tail Iimited to the eldeſt ſon on 
bis marriage, was conſidered as voluntary, 
becauſe the con ſideration of 98 8 
did not extend to it. 


/ 


\ 


It 


- Ie-ſhould * fat ens _ 
rhough it was expreſsly held in this laſt-} 
mentioned caſe, that fuch collateral limita · 


tion was voluntary, yet there was here ano- 


ther 1 which had great Wie 
with che court; for, although, in Vernon V. 
Vernon, and Goringv.Naſb (4), noftreſs was 
* on 1} the ne un ee e 


. 
1 * I o ” OP, 3 ho ; N 1 in 


m 22*“äèͤ 


60 The reader wil God the Jofis fine, 28 to thi point 
enlarged upon in the cafe of Ramſden v. Hylton, 2 Vez. 
309- where the caſes of Goring, or Fagg v. Naſb, and 
Vernon v. Vernon, were relied upon by the Chancellor, 


In Ramſden v. Hylton, the diſpute was between the ge · 


neral creditors, and the daughters claiming their por- 
tions under articles ſubſequent to marriage, which 
portions where provided for by a limitation to truſtees] 
coming after eſtates tail to the ſons, which hed - 
mained unbarred, The relief being againſt creditors.i in 
this caſe of Ramſden v. Hylien, it would have been n 
very remarkable caſe, ' but that, on the other hand, 
there appeared to have been an agreement -before 
the marriage, with which the ſubſequent article 
might be coupled. And if a conſideration could be 
found for the articles, the daughters, i in, that caſe, wete 
plainly within the extent of that conſideration. In 
Goring v. Naſh, and Vernon v. Vernon, there was no 
pretence of valuable conſideration: ſo that, on the 
whole, theſe caſes are pretty equally. balanced, 25 to thun 
A in the weight of their inferences. 6 


a 3 
- 


1 


the huſband yer; as in mi hay bi 
hill v. Bullyj the leaſe, agaifiſt which" relief” 


eſtate tail; and ag it was ſaid," that" any" 
conveyance" by tenant in tail; in — 
was good, both circumſtances” appear to 
have had wn) in 19 the decree.” 


ik 5 F MO ende 


in the e ns ory: the deniiſiings: 


of the court of C. P. ſtrongly featured: * 
with the maſculine ſenſt of the judge who 
pronounced 1 It, while it deſcribed the effica- 
cy, diſcloſed the neceſſity of ſome fiper- 
added intereſt, to operate by way of price 


creditors or. ſubſequent” purchaſers. Th 
caſe was thus, as ſtated" by the Lord Chief 
juſtice. John Hamerton, in 1796; being 


the ſame time having a 2 
had an annuity of 50 4, iſſuing out of the 
whole lands, and havingtwo brothers, Tho- 
mas and Vavaſor, entered into a treaty. of 
marriage with Mary Kelhy: the mother of 
John, previaus da the 0 

e part with ber ſecurity upon the 


was ſought, came out of 'the \ Precedent! 1 


Hamerton againſt Mutton (4); the opinion 75 4 1 


or purchaſe for theſe collateral liffitations- 
in a ſettlement, when they are diſputed by FR 


ſeized in fee o the lands in queſtiongand at: 


of the ſaid annuity, John Hamerton con- 
veyed to truſtees, upon truſt to pay 30“. 2 
year to the mother, out of part of the 


Wbole lands for her Annen * 9 


| of the lands, to the uſe of John Hamer- 
ton, for his life, remainder to truſtees to 


ſupport contingent remainders, remainder 
te other in tail male; remainder to the 


was no iſſue of the Marriage. Afterwards, 
John Hamerton martgaged the eſtate to 
Monkton, and acknowledged a fine to 
him. r concgſſit : then Monkton pur - 
chaſedl of John Hamerton, for a valuable 


-n of the Marriage Gp 


take, inſtead thereof, a ſecurity for the 
ſame upon part of the lands. 
ly, ſhe and her fon John, (the intended. 
huſband) joined in a. fine, to deliver wes 
whole. lands from the ſaid annuity; and 

in conſideration of the marriage, and a 
portion of 1200 J. and of the ſaid releaſe 


lands, for her life, then, as to the whole 


to the fuſt and every other ſon in tail, 
male, remainders to Thomas Hamerton, 
and Vavaſor Hamerton, ſeverally, one after 


daughtei and daughters of the marriage 
of John Hamerton and. Mary Kelly; re- 
mainder to John Hamerton in fee. There 


* * 


\ "a 
Ky At 
A 


con bar in $5 and too 


him /ur conuſance E droit come. "C40, | 


left a ſon, 'Vavaſor W the leſſor 
of the plaintiff.» _ 


1 rs 2 
"4 5 bs 
+ 44A 


tion was, whether there was 4 


mitation in the ſettlement to Thomas 

Hamerton, the late father of the leſſor of © 
the plaintiff,” or whether that limitation 
was merely voluntary under the ſtatute 
27 Eliz. and bad againſt a purchaſer for 
a valuable conſideration. Upon Which 
queſtion he Was clearly of opinion, that 
the ſettlement "was fair and honourable,” 
and that there wWas a good and valuable © 
conſideration to ſupport the limitation 
therein to Thomas Harherton, the Late 
father of the lefſor of the plaintiff, and that 


able the ſettlement; 7447 was a | good conſider- 
o * | ation 


* FEE. — 
- 


terward, John 5 died 1 38 
iſſue, but Thomas Hamerton, his brother, 


FIR c: 15 {ald, by thi this u . . 
125 a 
valuable conſideration to ſupport the lis 


it was quite out of the 5 of 27 Elz. | 


The whole, decor ng to the Chief! Just 5 | 
tice, turned upon the mother's 5 E in 


” oi re i * 1 p N 2 N X 2 * 8 
Y FIT "un * K I ” * 
r 
* * 2 N * CY a 
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Baue. riage Conſe 
ation to John the ſeas the 
not material; he purchaſed 


jection, chat John was ſeized, and could 


ther, and that in truth no real or good 
conſideration moved from her at all, for 
part of the lands; it was anſwered, that 
the application to the mother, ſhews, that 


John Hamerton could not have made 2 
ſetilement, agreeable to the friends of the 


any conſideration given by the mother, 
would „make her a purchaſer for her 


_ that it was plain the mother intended bet 


of the marriage, and this was as plain a 


_ the whole lands, and take a fecurity for i 


prefer my ſons. to your daughters,” that 
the ſettlement could have no other mean- 
ing, and that any conſideration, moving 
from a parent to u child, is good. 


n „en | 


qr no 


his mother's concurrence. As to the " 


have made the ſettlement without the mo- 


that ſhe ſtill had her: annuity charged upon 


intended wife, without. the mother; and 


younger ſons. The Chief Juſtice added, 


ſons ſhould be preferred to the daughten 


if he had heard the mother ſay, I wil 
not part with my. annuity, ſecured upon 


upon part of the lands, unleſs yon vil 


3 = NEON. " m ak = 1 * i PF. 
955 " Fxthnit of the M. T 149 2. 
＋ he ſettlement in the caſe of Jones *. 


Marſh J. maintained itſelf againſt the (0. . 

ſubſequent mortgagee, upon the ffrength' L- Lord Talb. 
of the portion which was proved to have 

been paid by the receipt indorſed upon 
the back of the deed. But this caſe alſo 

contained an ingredient” ſimilar * to that 

which in the above cited caſe of Roe v. 

Mitton, formed the Ang le ground of the 

deciſion; and the opinion of Lord Chan- 
cellor Talbot agrees with that which Was 

pronounced from the bench of the com- 
mon pleas, © Befides,” ſays his Lordſhip, 

in this caſe, *an eſtate moved from the de- 

fendant's father's mother, and ſhe may be 

conſidered, in ſome reſpects, as a pur- 

chaſer * of the limitations made to her. 
grandchildren'; ſo that it would be 4d 
hard to call this a voluntary ſettlement.” 


The doftrine of Roe v Arto, Ka . 
expreſsly recognized in a late caſe deter- | 
mined in the court of chancery (6), which (0 gu... 
is alſo à further exeinplification of the T 


Lord Ken 
principle of the rule above attempted to 792.18 
be explained. The circumſtances of the 5" 
caſe, as to this point, were as follow: 


L3 | A. having 


x 1 


A. having, a an; Wa in 1 of, VINES 
ear in value, and being alſo tenant. for 
life, without 1 imp 
another eſtate o 

5000 J with the. reverſiqn, in fee, aſter, an 


peachment of waſte, of | 
K he annual. value of 


eſtate tail | in B. bis only ſon by a former 
marriage, became greatly. indeÞted,. by 


mortgage, annunties, and. otherwiſe, to.the 


: amount of 100, Ay. and.B, joined in 


conveying. both eſtates I9; tra, ges, upon 


_ truſt by, Lale or Mortgage, or, by ſale. of 


unſold, as, they ſhould. x d. think, proper, as a 
Linking fund; and, to pay t the reſi idue to A. 


timber, or out of the Tents and, prof to 
pay debts, and. to apply. ſo much Hf the 
rents and. profits. g of - what. ſhould remain 


to ſettle the 'remainin tr eſtates, 
Chet to an ae of YA 17 75 for 
the joint xes of f him and A, 4 upon H. for 
life; without 1 impeac ment of waſte, with 
power to leaſe for TERMS years only ; 
remainder. to truſtees to preferve, &c. re- 
mainder, ( ſgbject do a jointare, to the wife 
of A. and to portions or children,] to the 
joint appointment of A. and B, and 1 
default thereof to the appointment of 
ie and in def Mi en to g, in 1 
= male; 


- 


wb... 
38 


2 


$ — the 


> - „ 


male; Gndldee u Me ether Arg of 

in tail mal; remainder tö B. in Hall's 
neral; remaimder to the rar of” 
in tail witk croſß : remainders ; 


„ OY Hi Gut 
"Rag cy Hiled 15 1 80 6 dect 
28ſt this ſettlement, one of the grou nds 
taken by the e6unſel for the pling wy 


the want of conſideration; A. havitip been | 
deceived into a notion: of the expedient 


of his ſon's eo: operation, whereas, In tru 


he was perfectiʒj competent, out! of, A 
unſettled” eſtate; to effect all the pu e 
of me atrangemefit Without His fl. 

that; although the ſct's joining als 15 
effective accommodation, the}! the” fotl, 'had 
been a moſt diſproportionate gainer by the 


tranſaction, without any ſacrifice or con- 


ceſſion on his part. Butthe Lord Chancellor, | 
with great clearneſs, decided, that as to 


the alleged want of value to ſupport the 


ſettlement, there was no colour for that 
imagination: there was conſideration 
nous to ſupport the deed at law againſt 
L 4 creditors 


. 1 0 a 


_ greditors: or paris bee ae n 
conſideration enough, not only tg ſuppon 
- the beneficial limitations of the eſtates 40 

the ſon, but all the other limitations in 
| which the father Was concerned; and his 
Lordſhip, 1 in alluſion to the cale gf FAS 
Mitton, laſt above-cited, , obſerved, that 
much ſlighter conſiderations had been held 
| ſufficient in courts of law to ſupport ſuch 
aſettlement, even againft the moſt favour; 
ed caſe that of a fair and honpurable 

purchaſer. The conſideration, his Lord: 
hip added, was a confideration.; of value; 
the thing parted. with, the intereſt convey: 
ed, tl the charge undertaken, were all of great 
and 8 value, and would ſupport, to 
the ful} extent, all the effects of this ſettle· 
ment, if any attempt were mae to aul 
tion it oh od. at laws: Funden Del | 


an Atv d 1 tres tO) "RI Kg 4001 F; 
\, by | 


Veils RY e 0 o fi this 
0 legal exigeney of ſorne ſort of valua 
able conſideration for the ſupport of 'ſet- 
tlements and conveyances, there ſhould 
not only k be ſomebody to hom the cha- 
racter of purchaſer will conſtructively 
ply, but there is alſo need of ſome eſtate 
or intereſt, -out of Which the uſes, li- 
mitations, or proviſions 'may'confiſtetifly 


1171. . ˙ÄͤKFoauß 4 


r 
it 


the ſon was ſeized in fee; the conſidera 


mitations, to her youngeſt ſons were 


the caſe of 
ſettled eſtate was changed 


by the r 


he could claim before under his father's 
marriage ſetzlement, by his conſent to join 
in the recovery. pf 

The 


% = - 4 „ 4 
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% 4 " 
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be derived or purehaſed. In Roe v. Mitton 
tion moved from the mother; and the I- . 


chaſed out of the eſtate*of” the eldeſt.” In 
Myadleton” Vi Lord Kenyon, 'the | 


into a preſent. fee fimple in the father; out 
of which the ſon might, with" colour of 
reaſon, be conſtrued to habe purchaſecd 
all the intereſt in that eſtate beyond What 


* 


as 
1 © The V3 of yenbine v. Keniyſbe or Kiyui 
_ = is become very important from the fre. © 
3 quent references tõ it in later caſes: Tbe 
ee fulleſt report of it is in Levinz (4); 4 


8 where the circumſtances of tlie caſe, 
1 nuected with) the point in queſtion. 
$% thus upon the ſpecial, verdict. Sir Ni. 
cholas Keymis being tenant for life, with 
remainder ts his, | ſon. Charles. in tail gets 
neral, remainders over, the father and 
ſon, on the marriage! of the ſon with 
i Blanche his firſt wife, and in conſidera- 
tion of the marriage, and of 2, 500 J. mar. 
Rage portion, levied a fine, and ſuffered 
3 - , _ a-Tecovery-to the uſe of Sir Nicholas for 
ie, remainder. to; Charles-and-the- bein 
"08 of.;his- body; o# Rlanobe begotten, remain - 

. der to the: heirs" of the bedy of Charles 
remainder over, with power for Sir Ni. 
cholas by deed to charge all and ſingulat 

the premiſes! with 2, 00 .; after which 

| Sir Nicholas and Charles; without recital | 
bop the power, by leaſe: and releaſe mort. 
1 gaged part of the lands in fee to David 
3 Jenkins to ſecure the repaymend of , ooo 
borrowed of the ſaid D. J. with: interelt 
| f 99305 at 


7 
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96. Butent of the — 
at a day mentigned: Sir Nicholas: died 


— 


ene a. ſecond, Wife, bywhom he ha 
iſſue the defendant,” and; died: andthe = 


- WH money not 50 paid, the leſſor of the 
d WT plaintiff, ſon and heir of WO Ts 
* brought ee l Wo Tk 5 
h | 

to Firſt, a was ted, TR the ns 
nd in fee by leaſe and releaſe was a bad exe. 
th cution of the power, And as to the ſe- 


cond point, it was contended that the 
ſettlement was merely voluntary, as to the 
iſſue by the ſecond marriage, finee,/ ara 
marriage of the firſt wife, and the porti 
paid with her, could not extend to pr | 


iſſue by the ſecond wife. And it was alſo 
contended that! there being a proviſe: in 


the ſettlement} giving power to the father ; 
to charge the lands with the paytaent ef 

2,000 {, thẽ ſettlement : - was void ag | 
Jenkins a purchaſer forsa valuable cbnifi | 
deration, under the clauſe of the ſtatute 27 
Eliz, c. by W makes e with 


—_— 2 X 
7 ned = — hh DH 5 ed. a 6. 4. a4 


"1 The ſenſe 1 the cale wy the  inferjon "of 
theſe words. 82 nm 15 ck 


| power 


Blanche died without iſe le) Sir Charles = 


— 
power to revdke, alter, or 46 termine at 
pleaſure, void.” But the court held" that 
this power (being for a patrieulir uin) Wa 
not within the ftattite; and, .Xcording” fo 
the report, Hale was of opinion, that the 
confi deration of the marriage and bor 
tion might extend to all the eſtates in 
ſettlement; therefore judgment was given 
for the defendant. e oat 


2 


. 5 


; z is, to be obſerved, what bite the r re- 
covery was ſuffered c on the marriage of the | 
ſon, the father was tenant for life, and the 
- ſon had an eſtate tail of equal extent with 
that which. he took under the marriage 
ſettlepent. The limitations under the 
ſettlement, were no, new acquiſition of in⸗ 
tereſt} to Charles the fon, and as to his 
poſterity, it leſſened the probability of ſue⸗ 
ceſſion in the iſſue of a future marriage, 
ſor the ſabfiſting eſtate.” tail general in 
Charles, ſuppoſing, no recovery to har 
been ſuffered, and only females to have 
been born of the firſt marriage, would 
have carried the eſtate over to the ſon by 
the ſecond marriage in excluſion” of the 


- firſt family, The oo tail therefore 


created 


28, in fakt, the 7 eee under ; 
the new ſettlement would have been enti- 
tled without it, the caſe does not ſeem, in 
this view of it, to fall within the reaſon 
of 25 ſtatute 27, Eliz, N rp 3 
It S 1b diſputed oe tine ale ie - 1... 
of the firſt marriage, females as well as 9 
males, were proſpectively within the can- 
ſideration. And, if any ſuch had exiſted, | 
they would have been entitled as purcha- 
ſers. And, though the limitation under 
which the defendant claimed, was beyond 
the actual reach of the marriage conſidera- 
tion; yet, as, in truth, it was no acquifition - 
of intereſt, it would, perhaps, be too much 
to conſtrue it within the meaning of a ſta- 
tute againſt fraudulent conveyances. The 
iſſue by the ſecond wife, ſo far from be- 2 
ing the object of any voluntary R 


— 


1d under the ſettlement, . were diſpoſec at 
by greater diſtance in the line of proſpettive * 
he proviſion; and it would feem to be à harſh 


"uk of 8 the + in queſ- | 
5 "is 


"Weiſer be pang . 4 
- _veyance or gift with! 4 Rik 
If, indeed, any female! iſfue of the firſt 
marriage bad been in exiſtence” to claim 
under the limitation in fpeclal tail in the 
ſettlement, inaſmuch as that limitation 
operated, with reſpect to the then ſubſiſt. 
0p eſtates, as a transfer of intereſt from 
the general to the ſpecial heirs, it might 
have been conſidered as virtually cotnpre- 
hended under the words gift or convey. 
ance in the ſtatute; but, in ſuch a caſe, it 
js plain, the limitation would have been 
| ſheltered under the valuable conſideration 

e * the e 6 


But if wel 3 be ee 
cient, we may return to the rule already 
diſtuſſed. Here was a reciproeal accom- 
modation between the father and the ſon; 

tie recovery and the objects of the ſettle- 
ment required their concurrence, and, 
though the father was wholly the gainer 

by the reſult, yet-we have ſeen; in the' caſe 
of \Myddletor' v. Lord: Kenyon, and in the 
principle of the caſe of Roe v. Mitton, 0 
F db 


$6. Exteit of the Ma 


this cireumſtanoe is hot of any rann 
ance; So long as both parties were ne 
ceſſary to each other, and each had ſoms- 
thing to part with, .both\were in a predi- 
cament to be conſidered as purchaſers af 
the limitations compiiſed in the ſettle- 
ment; and here, by the rocovery, the 
recoveror gained à momentary fegy. out 
of which the eſtates might be drawn; by. 
the n 1 eee ee from each 
other. wer 9143 
$5120 e's Hh + 1 wn 
dine ho 905 off Ree 1 v. Mieton; the 
courts, perhaps, have been more diſpoſed: 
to ſupport, collateral and remote hmitas ! 
tions in marriage ſettlementa by the 
application of this rule, than by reſort - 
ing to any notional extenſion of the 
conſideration of marriage to ahjects un- 
connected with its views and motives. 
Though, perhaps, the legal idea of conſi- 
deration, from a prevailing inclination 
to ſupport ſettlements, has been forties! 
times carried by partial ingenuity to a. 
degree of minuteneſs approaching the 
point of evaneſcence ; yet. where analogy: 
5 and 


"ts pa RY -porenits: REN de. 
ſirable to found the doctrine, as much 2 
1 may be, on a probable os eee of 
A ee „ eee $575 Pt 


ab 


5 . eaſe now aig» Uiſcuſion fone 
argument may be admitted to ariſe from 
the remoteneſi of the limitation in queſ- 
tion againſt the preſumption of intent to 
deceive a purchaſer; and this was one of 
the reaſons ſuppoſed by Lord Macclesfield, 
in his remarks on that caſe in O/zood v. — 
Strode, to have weighed with the court, 
and it muſt be owned, that this obſerva- 
tion ſeems better founded than what in 2 

line or two before had been advanced by 
way of reaſon for the deciſion, *" that 
tere was a fair and honeſt occaſion for 
"2 making the ſettlement.” For his inference 
1 from that poſition reſts upon a poſtula- 
1 tion which his Lordſhip perhaps would 
not himſelf have granted, viz, that if a 
ſettlement be primarily induced by a good 
motive, all the limitations comprized in 
it muſt be good, or, in other words, that 
be ®&ttlement.caynot be W good conſide- 
R 11 | | | | ration 
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96. Extent of the- Morriage 


tutory preſumption or rule of evidence is 
weak; and as, at beſt, it is a doctrine in 


tempted to be illuſtrated, and which has 
the countenance of recent and * au- 
thorities. 


8 ah ” "3 


# 


(3) This propoſition was fully admitted in bite v. 
Stringer, 2 Lev. 106. by the Bench; and ſee the opinion 
of Ley C. J. 1 Roll, 306. See alſo Style 428. 


& « 
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ration as to one perſon, and voluntary 
and bad as to another (5). The argument 
from remoteneſs is only ſtrong as the ſta- 


which the boundary line is but faintly is 
marked, it may be better, as being more 
ſure, to rely upon the rule above at- 


„ . — 


Werten Hart Ws onen neh 


1 IS | 
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. c x 1 0 * v. _— 
TY ths caſe of White v. Stringer (1169 call 
1 for a particular attention, as ther 
a limitation in a ſettlement, to Which the 
conſideration of marriage did not Extend, 
was ſupported againſt a ſubſequent pur. 
chaſer, though ſuch limitation was not 
within the reaſoning applicable to the 
| order of caſes above examined, The caſe 
upon the evidence an an ejectment tried at 

bar was as follows: A father ſeined in 
fee, in conſideration of a marriage be 
tween his eldeſt ſon and A. and of a mat- 
riage portion to be paid, which was al. 
terwards paid) made a ſettlement upon 
the firſt ſon and the heirs of his bod 
upon A. begotten, remainder to his ſecond 

fon in tail, remainder to his own right 
-. heir of Three yours afterwards = 


tl. — [ 


— 2-2. EH * * * =— T 9 


(a) ja the report of the gate mencion is alk of 
father's being indebted. The fat was e 
| _ perhaps Nene inſerted to ſbew, that it 


OF * 2 by 
n 
hs x 


ther * the Lands fer valuable Gorman 
tion, and died: the ſom and” K. died wHths © 2 
out iſſue." And whether "the 'remainde - "= 
limited to the ſeconck fon Was frauduſert F 
and void as againff the purchaſer, ne VI. 
ing notice of the ſettlement, and 4 c ꝙ - * 
nant in his ded" of purchaſe againſt all . 

| incurnbrinces, fave this remainder to be = 
ſecond ſon, again which be” ball takes _ 
N Heir y, ml Me Abenden = 


3 5 7 
108 k þ 
* 0 =, 
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The relative tas of the parties to 

this ſettlement corteſponds with what 

would have been the ſituation of the par- 

ties to the ſettſement in Oſgood v. Strade, as 1 3 
the caſe” was hypothetically put by the e 
Chancellor, When his Lordfhip obſerved, © 
that „if old Lawrence the father had _ 
the whole eftate, he did not ſee with whom - - Xx 
he could contract, except with his ſon's 1 
wife and her friends, which could only A 
make a good conſideration for the huſband 
and wife and her iſſue. In the caſe now 
before us, the whole eſtate moved from 
the father, and there was nobody to con- _ 
traſt with him but the intended wife; the | = 
ſon had nothing to part with, and there- _ 


FO not in; ie. con. 

ſtrued a purchaſer, ſo that upon th 
whole of the caſe there was no one to ſti. 

pulate or contract for the ſecond, ſon, or 
in other words, to purchaſe the Jignitation 
tobim out of the ſee ſimple of the father, 
As no conſideration therefore moved from 
any body to the father, out of. whoſe eſtate | 

this (collateral (5) proviſion was to come, 

it muſt be we as the: reſult of his 
4 WER * 


But the caſe Cloſes" pen. 3 . 
examination ſome diſtinguiſhing circum- 
ſtances which may reconcile an acquieſcence 
in the ſupport there given to the collateral 
limitation with an adherence to the rule 
; above inveſtigated ; a rule which ſeems ta 
| eſtabliſh and preſerve à a conſiſtency of con- 
ſtruction among a great majority of the 
ly Moped: as * chain e * 


W thr. tt ttt 1 


Eu 1 UA TTYPALIET TY Nr 7 


* (8) To obviate any criticiſm upon with word colliten 
ii may not be amiſs 10 abſerve, that the marriage is the 
Point . of reference ; ; and in ſpeaking of limitations in a 
marriage e ſettlement, they are called either direkt of coll. 
total with reſpekt to the huſband and wife! It is plain } 
they may be lineal to the rr we collateral to th 


taunts | 1 
th 


** 
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PE Devin yr — 


the ſtatutes, The turm which” che argue 
ment and deciſion took in the caſe before 


us was as; follows: It was contended by 


Maynard, who was couſel for 


the plaintiff, firſtly, that the conſidera· 


tion of the marriage atid' marriage por- 


tion did not extend to the ſecond ſon, any 
more than if tlie father, upon the mar- 
riage 'and for the marriage portion; Bad 
ment to the firſt ſon and heirs of his 

; and afterwards on the ſame day 
lad ſetlled the reverſion upon the ſecond 
ſon in tail, remainder” to his right heirs; 
this, ſecond ſettlement would "then have 


been cleariy voluntary and void as to pur- 


chaſers. Secondly, that though there was 


notice, and though the ſettlement was ex- 


cepted out of the Covenant” in the” gerd 


of. purchaſe,” the, Gale was not alters ed. by. 


that circumſtance; for a man bavjng no- 


tice of a fraudulent deed, may ſaſely pur- 


chaſe, knowing fro He" en hutt by? 


14 he "wo SG : amn i! 6 Fee” * & 
a a deed. | EE 7 
| if Herb NM ; pal / 21607! * 
ase a . ts e ASI 


but Hels C. J. and Wyle , hed. 


dearly, Raynsford agreeing g, and Tyf. 


den doubting, that , though vnẽ oy are 


2 M's. 
— # 
1 


— 


+ FIERY 
„ 
1 
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ade den beate good conſideration 


as to one, and voluntary as to another, Jet, 


in this caſe, it could not be imagined ih 
the ſettler intended to deceive à purchaſer 
aſter the determination of an eſtate tail 


which might endure for ever (e), when 
the conſideration of the purchaſe, as wel 
as the remainder itſelf, by reaſon of tbe 


8 E eſtate tail, was of ſo ſmall a value, 
Secondly, that the purchaſer was nat de- 


WEL: in s e 1 oy not. win 


1 P C 
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0 The involved Nate of this e a 
the different opinions pronounced even by qr Hale, 


in the different caſes which have come Takes him, 
wherein ſuch limitations, as we have been copfidering; 
bave occurred. In Jenlins y. Ramiſbe, we have ſeen 
him uphold the digreſlive limitation, by a conſtruftive 
extenſion of the marriage conſideration, to all the lini- 
tations compriſed in the deed of ſettlement. In Whit 
v. Stringer,” we obſerve him laying great ſtreſs upon 
the remoteneſs of the limitation/in-queſton, But in ibe 
cale of Reſcarrick v. Barton, Chan. Caſ. 217. where 
A. upon his marriage, ſettled lands on bimfelf for liſe; 
remainder to his intended wiſe for life; remainders to his 
firſt and other ſons ſucceſſively. in tail; remainder to B. 
in tail; Lord Hale, fitting with, the, Lord Keeper; was of 
opinion, that the remainder ia B. was voluntary and frav- 
ee a F for owe comers 


notice, 


2 


With 0 to „4 cſs of White 10 

Stringer, We may perceive that it contams | - 
two peculiarities, which materially diſ- — 8 vi 
tinguiſh it in principle from the preceding 7 
caſes the collateral ſecurity takew,; arid 
the inadequucy of the price given, by the 
perehaſer. Sinee the ſtatute has not made 
a fravdullent conveyance a fitmple nufſity, 
but has - only empowered a fubſequent 
purchaſer for valuable conſideration, to 
treat it as void ; it ſhould ſeem that fack 
purchaſer 3 is within the application P that 
maxim, which ſays, that every man may 
renounce a law which was made for his 
own benefit; and by reforting to a col- 
lateral ſecurity, againſt a former volun- 
tary corweyance or limitation, does not 
ſuch purchaſer diſavow his reliance on 
the ſratute, and racitiy affirm that, whiclr 

the ſtatute enabled him to confider 'as 43 
void? Perhaps, too, when accompanied | 
by circumftances, ſuch as thoſe by Whick 

this cafe'of White v. Stringer is character- 

ted, the fact of notice to the purchaſer, 


M 4 | though 
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1 ee, dude e, ** ai 
alone, imbibes a burtful efficacy from the 
baſe intermixture of fraud. The rea. 
ſon. of its operating NSF prying as 
to a purchaſer, after a voluntary convey- 
ance, reſts, as it ſecms, on the ſuppoſition, 
that he regarded the former alienation. as 
void againſt himſelf, and therefore ſaw 
nothing in it to deter him from the com- 
| pletion of bis purchaſe; 3 but does not this 
ſuppoſition fail, if ſuch purchaſer-impli- 
 edly. confeſſes, by his reſort to a collateral 
ſecurity, an apprehenſion of the validity 
of the firſt conveyance? On the other 
hand, can the er of a collateral ſecurity, 
in fairneſs of reaſoning, conſiſt with an 
intent to deceive a purchaſer; and, if the 
ſecurity be proportionate; what advantage 
can the ſettler propoſe to himſelf by the 
contrivance? The purchaſer, too, can 
have no right to complain, if he bought 
with a full knowledge of eircumſtances, 
and with the liberty of mpuleting the 
terms of his own indemnity. But if we 
couple with the es ſceurity the 
ſmallneſs of the conſideration, which, as 
appears * the obſervation of the Chief 
| Juſtice, 


Juſtice, was given, in the caſe before us, 

for the ſettled: lands, the integrity of the 
tranſaction betomes very queſtionable om 
the part of the purchaſer. Being doubt- 
ful, as it ſhould ſeem, whether the ſettle- 
ment on the ſecond ſon could be main- 
tained or not, he gave a ſmall conſideration 
for the chance of overturning it, at the ſame, 
time demanding a collateral ſecurity, a 
an eventual protection. It ſeems, in rea- 
lity, to have been a ſort of experiment, 


. Routledge, de 


” — 
by tde late Chief Juſtice. Alltherefolution, 
as to this point, unite in the propoſition, 
that the purchaſer's caſe muſt he cleat from 
every thing of an indirect, ——— br 
* CONNETURES ppearation, nen 


m the ſaid caſe of Upton 4 Buſts, i 
was ſaid by Anderſon, that a petty con- 
fideration, as a groſs ſum of 500 J. given 

for lands worth 500 J. per annum, will net 

entitle a purchaſer to the aſſiſtance of e 

ſtatute, for no one ſhall have tlie benefit 

of this ſtatute, unleſs he comes to the land 
upon good conſideration, and without any 

indireft means. In Doe v. Routledge, the 

great diſproportion of the purchaſe mong 

Fx to the worth of the land, was confidered 
. by Lord Mansfield as indicating a palpable 
contrivance. In the caſe of Jennings v. 
2. Selleck (3), the reader may fee an inſtance 
: of relief granted by the court of chancen 
againſt a 55 for valuable confider- 
ation, who, having notice of a prior vo- 
Iuntary conveyance, had taken a collateral 
= . ſecurity; and the relief, as to this point, 
I after the court had reſolved that the leaf 
F _by tfie father was deſigned ay an advance- 
. 


57. 3 — 225 


ſingly grounded on this fact in the cale. 
But when notice, collateral fecurihy, and 
inadequacy of confideration, concur agaimſt 
2 purchaſer, after a precedent voluntary 
conveyance, as in this caſe of White v. 


it Stringer, it ſeems better to reſt the ſopport 

. of the prior alienee wholly upon theſe facts, 

n than to ſtir delicate queſtions by mdect- 

of five obſervations, which unſettle the fras 

be dent, and leave the n 5 the un 

ft eta 

ny There are many remaining points of 

the difficulty to be attended to on the ſubjec᷑t 

ney of the marriage conſideration, - and the 

red circuit its influence embraces, We obſerve 

ible in the caſe of Beverley v. Garacre (4), that (0 2 | 
7 Y, the great point with the judges was, 1 —5 6. - 
me I whether the leaſe conveyed to truſtees, of lr. 
cer upon the marriage of A., in truſt that A. 

der- ſhould receive the rents and profits during 


iſſue male of the marriage; could be avoid- 

ed by the ſubſequent vendee of the huſ- 
leaſe WY dand during bis life. We are to obſerve, 
ce that 1 it Was From upon the ſtatute 27 Elz. 
ment 2 = that 


ment to the daughter, appears to have been 


his life, and then the wife; and then the 


* 


e rene could nk at law 

for the recovery, of the legal eſtate; for it 

the ſettlement, as to the eſtate of the hui. 

band, was not avoided by that ſtatute, 

8 the legal eſtate was in the truſtees, and the 
"ID | Huſband's ſecond conveyance being a tranſ. 
fer only of the ; beneficial. intereſt, the 

purchaſer $ reſort muſt have been to a court 

of equity: But the conveyance to the 

purchaſer would clearly have carried the 

I legal eſtate as long as the huſband lived, 
1 if the ſettlement could have been avoided 
3 during his life by the operation of the 
| ſtatute. It is difficult, however, to con- 
= ceive, where no ſecret truſt can be inferred 
be” or ſuppoſed, upon what principle of ſound 
conſtruction, a perſon, who, having the 
dominion of the whole eſtate, makes a 
partial diſpoſition of it upon his marriage, 


and the poſterity of the intended marriage, 


a tion or declaration of an uſe or a truſt, an 
_ intereſt in himſelf for his own life; can be 
=—_ conſidered, as to ſuch life intereſt, as with- 


in the reaſon or remedy. of a ſtatute, made 
'6 


av 
— 


xipnt of the Marriage Confideration.” Ox 11 | 
1 H. II. 


buy proviſions out of it for his future wite, 


T proviſions clearly ſupported by valuable 
conſideration) and reſerves, by the limita · 


for 


57. Butent of the 1. 


for annulling nts conyeyances-as 
n eure en for value. 


We are now upon the caſes whats the 
queſtion upon the ſtatute is, whether a deed 
is fraudulent or not from the mere want of 
conſideration, as againſt a purchaſer fof va- 
ue, and not upon thoſe caſes wherein the 
inference of fraud ariſesfromrhevery ſecrecy 
of the truſt itſelf, and its inconſiſtency with 
the viſible purpoſe of the voluntary con- 
veyance. And as to the circumſtance of 
the huſband's being in poſſeſſion, and the 
reputed owner, which is noticed in the 
caſe above-mentioned, it. ſhould be re- | 
membered that, Wherever the truſt "itſelf 
can be ſupported, it would be an abſurdity 
to conſtrue poſſeſſion, © according to that 
truſt, as a badge of fraud; for poſſeſſion 
is no further an indication of fraud, than 
as it raiſes the preſumption of à ſecret 
truſt, by contradicting the avowed inten- 
tion of a pretended tr -ansfer of property, 
It ſeems, - upon the whole, a little extra». 
ordinary, that the validity of the. huſband's. 
life intereſt” could be drawn into eontro- 
rerly upon the conſtruction of the ſtatüte 

| e 


27 „Eliz. knee it appears, that che trust 
was avowed and oſtenſible, the poffeſſion 
correſpondent to the truſt, and the intereſt 
perty, on which the queſtion,” whether vo. 
a third perſon had ſettled the eſtate; inſtead 
of the huſband, the truſt for the huſband! 


a ſubſequent ſale by the grantor, by the 


the marriage of a general intereſt in the huſband's lile 


to derive out of it. It is in this charater of a valuable 
- purchaſer, with which the wife is inveſted, at leaſt in 
equity, that ſhe atiracts the relief of that court again! 


and it ſeems clear that an ation, upon ſuch an agreement, 


of the huſband no alteration of pro. 

Juntary or valuable, could properly ariſe 
And it can hardly be doubted, but that, if 
benefit would Brie been protected »gainſt 


conſideration of the deans and the mat. 
58 een . | 49 


(ai) There are ably A which turn WY 
uine that ihe wife and her friends are purchaſen, by 


eſtate, limited to him by the ſettlement ; for ſhe marties 
in expełtation of the maintenance and comfort ſhe 


the clandeſtine agreements of the huſband, entered into 
by him, previouſly to the marriage, to the prejudice of 
his. life eſtate under the ſettlement. ' See the caſe of 
Roberts v. Roberts, 3 P. Wms. 65. edit. Coxe'; and the 
caſe of Neville v. Wilkinſon, in the note to that caſe; 


could not now be ſuſtained in a court of common lan. 
Vid. the caſes of Montefiori v. Monteffori, 1 Blackſi. Rep 
363. Jackſon v. Duchaire, 3 T. R. 551.. 
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r we conſider the eaſe: of a ſettlement 
| by the owner of a real eſtate upon his 
marriage, whereby the uſual ſtrict uſes are 
limited to the huſband, wife, and iſſue, 


with an ultimate limitation to the right 


heirs of the grantor, there ſeems hardly a. 
neceſſity + fop argument, to ſhew; that a 
perſon claiming this ultimate eſtate, as 


right heir of the grantor, takes nothing 


which can be the ſubje& of diſpute upon 
the ſtatute a7 Eliz. It is a poſitive rule of 


purchaſers, either by conveyance of land, 
or by uſe, on by deuiſe (1). Notwithſtand- 
ing ſuch conveyance, limitation, or deviſe, 
the heir will (till take by deſcent, and will, in 
conſequence, be-quite out of the reaſon and 
contemplation of theſe ſtatutes of Ehzabeth. 


Nor is it of importance, as to this point, 
whether the grantor limits an uſe to him- 
ſelf for life, or 125 wherever a man is 


ſeized 
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law, that no man can raiſe a fee ſimple to his 
own right heirs, by the name of heirs, as 


* 


, ,t 


"on —— 


G) Tips, his ſpecial heirs can coaleſce. Thus (3) A, 
Can. 272 on his intended marriage, ſettled lands by 
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ſeized of tl the: hol 1 2 al f benefics d 
eſtate, and makes a conveyance for parti. | 
cular eſtates, uſes, or truſts, whatever he 
does not part with remains in 2 hin, and if 
he limits, by expreſſion, a remainder to his 
right heirs, ſuch limitation takes no effect, 
but the reverſion abides with the grantot, 
and the expreſs eſtate is ſupplied by one, 
the ſame in am nen nee in 
ep. neh. iam (1.41 | 
4 „ enn 19 2734-48136; + 
It. 's Nania by ; way: y of ut a man may 
hb an eſtate to his /pecial heirs, ſo as to 
make them purcbaſers; but that can only 
be where na, ftechold, either by expreſſion 
or implication; takes place in the grantor, 
with which the ſubſequent limitation to 
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deed and ſine, to the uſe of himſelf and 
his heirs till the marriage, and after- 
wards to the uſe of his wife for life, re- 
mainder to the uſe of the conuſees in the 
fine and their heirs during the life of A. 

upon truſt to permit him to receive the. 
rents and Profits, remainder. to the ſons 
of the, marriage ſucceſſively in tail male. 


v 
q 
v 
h 
h 
n 
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b 
b 
e 
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aud for want of ſueh ilfe 1 the e 
the body of "the ſand” A. and for want of 
ſach ilſus to the fall N. and His heirs; The 
marriage took effect, and they had iffue 
only one daughter, married afterwards to 
G. T. ho likewiſe hadifſueby the faid mar- 
nage one daughter, the leſſor of the plains 
if, A. the father, upon forte Gipless 
ſure at the marriage, levied another ne, 
with proclamations to the uſe of the de- 
fendant C. and his heirs. The wife of 
G. T. died, then her father died without 
any other iſſue, and the widow- entered 
and enjoyed the land during her Hfe, Aud 
died. And the queſtion was, whether the 
daughter of G. T. the granddaughter of 
the grantor," was barred by "the laſt ne; 8 
which queſtion depended upon à previous 
queſtion, Whether A. took an Nas; tail 
veſted in hunſelf by the limitation to the | 
heirs of the body; or that Mtnirstion t ne 
heirs of the body was à contingent” re- 
mainder, -which tlie heir ſhould take hy 
purcbaſe;: and not by defoent. If ſne tom 
by purchaſe, the laſt fine wat 


Ie. cleatiy d 
1s bar. It was determined that the exprefs. 
e, fate given to dbe conuſces in the: firſt 
line, _— the life of the ſettler, left no 


7 room 


— 


father's death, veſted in the leſſor of the 


was not barred * * fine. en FN 


room for the enn of a ate 
aſe to che grantor, with which the lim 
tation to the heirs of the body could unite. 
But that the limitation was a new eſtate, 

i. e. an eſtate tail, and could be no part 
1 the old eſtate, which was a fee 2 
It was adjudged therefore to be a contin- 
gent remainder, which, after the grand | 


plaintiff by purchaſe, and en 


n 315 7 


eee AS; he Hb .caſe Was Cir- | 
3 no doubt could ariſe as to 
the validity of the remainder in queſtion, 
upon the ſtatute 27 Eliz. for it does not 
appear that there was a valuable conſiderz- 
tion for the conveyance to C. and if ſuch 
conſideration had exiſted, yet the grand- 
daughter was protected by the /marriage 
à valuable - confideration for the convey- 
ance. to C. and no iſſue by the .marriage 

on which the ſettlement . was made, but 
the claim to have been made by the heir 
of the: body of the grandfather by a ſecond 
e ther the N whethes cage 
Ent 
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als caſe laſt ſuppoſed muſt evidently 
reſt upon a different foundation from that 


| of Fenkins v. \Keymiſhe,” here the recipro- 
city of intereſt in the father and ſon (che 
father being tenant for life, and the ſon 
having the remainder in tail) Put Beth off 
them in a condition, according to the 
reaſoning in a former part of this eſſay: 
to become purchaſers of all the lififita- 

tions in the ſettlemnent, wherher collateral | 
or lineal to trie intended huſband? Bur, 
5 before remarked, when the bl Eſtate 
moves from the hufband, out of which 
the ulteriour limitations are to be drawn, 
there is nothing but the confideration of 
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d- the marriage and marriage portion to re- 
ge fort to; and it is difficult to fupport the 
ol: heey of the "conſideration ef ine mar- 
5 rage and portion to the extent of” inelud- 
age ing within its "expanſion, any Umiratioh 
but Wl which lies hilly our” of the path of te 
den new generation, and the proſpects of the 
. W va . ALE 4 1 WA * WA * 
u- 0 


K e 28-2218; CY 


: 
— 
3 2 4 D 
Y * 
* 7 
* 
* 
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to the heirs of the body of the huſband m 
in the caſe above hypothetically ſtated; is 
ho wholly out of the line of the poſterity 
of the firſt marriage „for — 
courſe. of events it may happen, that a 
ſon or daughter, by. a ſecond. marriage, 
may claim under ſuch a limitation; ya 
the limitation to the heirs of the boch 
being preceded only by ſtrict limitatiom 
wap and ſons of the marriage, would 
comprehend the female iſſue of, the firſt 
tnarriage, and would, fo, far . be .clea 
ſupported by a valuable conſideration and, 
although, according to the opinion of Ley 
C. J. in the above cited caſe, of Beverly 
v. Gatacre, the of the ſtatute 
may affect one limitation, ceaſe a8. to 2 
| ſuccesding one, and return and attach 
upon others more remote, yet ſuch an 
intermittent operation with reſpect -to 
different limitations in the ſame, ſetth- 
mene, will not ſupport an inference. of 
ſuch diviſibility-of, effect on the ſame iini. 
lation in a ſettlement, as ſuch limitation pro- 
, ſpectively regards thoſe who are and thoſe 
Abo are not lt confideration o 


the 


PO TPO nnn 
the full weight of the argument from the 
abſurdity. of making a tranſaction fraud a 
lent ex poſt facto, and by relation ; for here 
it would not be à petitio principl to ſupy 
poſe. the limitation good at the time of 
making it, ſince the evidence of ſubſequent 
facts could not in this caſe he coupled with 
the original act, ſo as to warrant the con- 
ſtruction of à primarily fraudulent in- 
tent; but the origina / act ſtanding clear 
from all ambiguity, and being grounded 
on a plain conſideration of value, could _ 
by no ſort, of artificial teaſoning that did 
not include a contradiction in ſenſe an 
terms, be brought within the flatate by 
gmt Scan of kraudulem in- 
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The imitations in the caſe of Fentint v. 
Keymiſhe; we have obſerved, might derive 
their value from the reciprocity of ſitua- 
tion in the father and ſon;'which-gave them 
a capacity of contracting. for the! gollate- 
ral limitations in the ſettlement ; but if in 
that caſe the whole fer ficpple hall been in. 
the te gals and all the eſtates had maved | 
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 Ectentaf tht Marriage Cagſderotin. Cuil 
_ from bim;ſuppofirigthelimitations to ſtanl 


body of the huſband would have been ub 


pin v. Cgin, ſo as to prevent a veſted entail 
| in thehyſband by a conjunction of eſtates,) 


ſideration, as plainly: including none of 
the objects of the firſt marriage: for in 


of the old fee ſimple, and therefore who 


i Put the'caſe preſents another aſpedt 


as they did; (except an expreſs limiting 
of theuſeduringthegrantor's life; as in y. 


it ſeems that the limitation to the heirs of the 


beyond the compaſs of the marriage con- 


that caſe the preceding limitation to the 
iſſue generally by the firſt" wife engroſſel 
all the objects of that union, ſo as to ex- 
clude the ſuppoſition of any motive for 
making the ulteriour limitation to which 
the conſideration of the firſt marriage 
could lend ſupport. If we take up the 
caſe thus circumſtanced, and further ſup- 
poſe it to contain an ultimate limitation 
to the right heirs of the huſband, this is 
only, as has been already obſerved, a part 


out of the queſtion as to any of 5 = 
ne of nee conveyances. 


tu ein N e! Sn er 
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wholeeſtate in the lands domievd kan athird hn 
perſon, for then alimitariontotherightheirs | 
of the huſband, after limitations to all the iſ- 

ſue of the. marriage, is creative of a ne, 
eftate beyond the bounds of the marriage 
conſideration, and, as it ſhould ſeem, in- 
fupportable againſt a ſubſequent vendee of 
the grantor. But yet, where the preced- 
ing limitations do not comprize all the 
iſſue of the marriage, as where proviſion 
is only made for the male poſterity," the 
principle of conſtruction, for which ſome 
arguments have before been offered, ſeems 
to bring ſuch ultimate limitation to the 

right heirs of the huſband within the in- 
flaence of the marriage conſideration as 
being a denomination under which the 
female en are one Down (4)-. 


To Penne this train of obſereation a 
little further, let us ſuppoſe a third per- 
ſon to make the ſettlement, with a limi- 
tation, after eſtates tail to the iſſue of the 
marriage in the uſual form, to the right 
heirs of the huſband, but without giving 
any eſtate of freehold to the huſband to 
which ſuch ultimate limitation could be 
N 4 | joined, 
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3 <3 This 
, Eaſe is alſo 


joined, as in Sir Thames; Tipping s gaſe (4); 
where, upon a marriage, a ſetilewegt waz 


8 made by a third perſon to the we of the 
1be rt, p. 


34. under 
x 9 title of 


Tipping v. 


Pigget, at 
the end of 
which the 
learned Re- 
porter adds 
a doubt, 
which it hag 
been one of 
the object: 


. of the fore« 


going pages 
o reſolve. 


7. 


huſbang for ninety-nine years, remainder 
to truſtees during the life of. the huſband 
to fuppo t comingent remainders, remain ⸗ 
der to the wife for life, remainder to the 
firſt and other ſons of the martiage, fe. 


mainder to the heirs of the body of the | 


huſband, remainder to the right hers of 
the huſband. In this caſe of Sir Thomas 
Tripping, the remainder to the heirs, of the 
huſband was plainly contingent, the eſtate 
not moving from the huſband, and be 
having no freehold into which GS limi- 
tation to his. heirs could be incorporated. 


There the truſtees having joined to bar the 


ulteriour remainders, the Court of Chan- 
cery refuſed to puniſh them for a breach 


of truſt, at the inſtance of the right heir, 


| whom they conſidered as a. purchaſes in a 


ſenſe contradiſtinguiſned from à taking 
by deſcent, but as wholly a volunteer as 


to every purpoſe of relief in that court. 


If the ſettlement in that caſe had reſted 
on articles, and the court had been called 
. by the right heir of the huſband to 

| compel 


1 4 
* | i 
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* Buient of 


compel a ſpecific performance, bythe bt 
of the grantor, the caſes determined upan 
this ſubject would not Juſtify: an expecta : 
tion that the court would lend ita aſſiſt- 
ange; for they ſhew that the favour at 
that court decteaſes in the ratio of tlie 
remoteneſs of the limitation, and this was 
in truth the great argument in defence af 
the truſt es in this caſe of Si Thomas Tin 
bing, where the limitation was mord te- 
mote than in any of the caſes cited in a 
former part of this eſſay, as eramples 
articles decreed in favour: af--oollaterals;” 
Now, if inſtead of articles we ſuppoſe an 
actual conveyance as the foundation of 
the ſettlement in a caſe circumſtanced like 
this of Sir Thomas Tipping, and that the 
eſtate had ſubſequently been ſold by the 
grantor to a purchaſer for valuable con- 
ſideration; and that the huſband had 
afterwards died without iſſue; what deci- 
ſion muſt have been made by a court of 
law as between the right heir of the huſ- 
band, and the grantor's vendee? The li- 
mitation would be voluntary beyond the 
reach of diſpute. If we ſay, with tlie 
court in the caſe of White v. Stringer 
above 


cannot be preſumed fraudulent" againſt a 
_ purchaſer, - becauſe it was very remote; 


: 


occaſion: is given to a remark that the 
ſame fact branches into oppolite deduc- 
tions, and, by conſequence; that the prin- 
eiples of juſtice are diverſe, on the oppoſite 
fides of Weſtminſter Hall; that if you re- 
ſort to one judicature, the remoteneſs of 
che limitation on which you rely is a title 
to protection and ſapport, while this very 
ſame remoteneſs of your claim renden 
the other deaf to your apphcation, | 8 
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trimony Which falls ſhort of theſe 
remote limitations in ſetflements before . 
marriage, is wholly wanting to ſettlements 


made after marriage, It has been ob- 


ſerved, however, in an early part of this 
eſſay, that a family ſettlement, "though | 
made after marriage, if the ſettler was 
unincumbered at the time of making 4 
has generally been ſupported againſt the 
claims of. creditors under the Ew 


13 Elz. Set 8 


To 11 : . 0 0 13 
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But the flat. 271 Eliz. for the protec- 
tion of purchaſers, has been conſidered 
as more ſeyere againſt voluntary ſettle- 
ments, and as calling for leſs equivocal 
teſts of honeſt. intention ; and this differ- 
ence which has 15 Hog? as to the Ope- 
ration of theſe ſta t may be here 
ob 


44. af } [oj ENT 119 


5 | | 3 is another inſtance of the prin- 


in queſtions upon while ſtatutes the de- 


tereſts 0 glide were in danger, "x 


f 


S en 


ciple which has governed the — 
of them in courts of judicgture. For if 


ciſion hung upon the circumſtantial exi- 
dence of actual fraud, what ſenſe could 
there be in the diſtinétion between the 
caſes of a creditor, and a purchaſer? ſub- 


| ftantia non recipit majus aut minus. Fraud 
does not ſwell and contract its pro portions 
With the varying magnitude. 2 alk 


he object, 
nor can its exiſtence be more or leſs'pre- 


ſumable, in common reaſon, according to 


the degrees of-inconvenience and loſs occa- 
ſioned by the act which giyes rife to the 


| ſuſpicion, It would. be range to main- 


tain that the favour which the law bears 
towards purchaſers could induce a logical 
inference of fraud where they were con- 
cerned, which would not ariſe where 1 in⸗ 


83 
hos 


IH we look to thi preventive e of 


1 ſtatutes, and regard their proviſions 


as having in view the radical ov. row 
of fraudulent artifices, by rear ring ſuch 


0 J circuniſtarices to charactertte an x7 honeſt 


8 at 
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act as only honęſt int can aflume; 

or in other words, by-placing parties under 

© diſabiligg; to commit fraud, we ſhall ſee 
yiſdom in that violent conſtruction, which; 
according. to the moral rule #2675-arvifices = 
arte pertgg: uli converts ambiguity into | 
evidence of, what it. was meant to diſguiſe, 
aud erects, ni foundation of common 
experieneo, a ſort of artificial preſaraption 
of fraudylen intentions from equivoca! 
manſions In this view, we (hall per- 
baps, ſee no abſurdity inthe lapguageofany 
cient books, wherein certain tranſactions ate 
ſaid to be intandad and profumed to be made 
with intent to deceive purckaſers, or f 40 


judgment of law! (I), er (2 v4 | 
where, with:boider expreſſion, it was {aig Cal, ep 
in the before cited caſe of Beverley v. G 


acre (a). that the queſtion for el Es 


305. 


was, whether, there being no fraus gat 
firſt, there was not Fraud in lam after 
wards againſt a putchaſer. Such artig 
beial preſumption (for fach, perhaps, may 
thoſe, preſumptions be called, Which gte 
not the reſult of moral reaſan app. lied to 
the particular circumſtances of 90 Pr 
receive. e n from Saane 125 
1 


being the ereature of civil 

| be adapted to the exigencies of ſoeiety, ſo 

as, it ſhould fem, more reudity to ariſe 

in one caſe than another, / according a8 

2 tiimtereſts, more or leſs cherihed by the 

VR law, are affected, without reference to 

5 ay complexional diverſities in the fact 

on which the queſtion of fraud ariſes: Not 

that it is here intended to" be maintained, 

chat this preſumption is wholly dependent 

for its exiſtence” upon the favour” with 
which the intereſts endangered are re. 

garded by the law. The propoſftion muſt 

be underſtood only to mean, that where 

two caſes are Parallel as to the ciroum- 

ſtances indicating the intent, the preſump- 

--—-__ tion of fraud will foorer ariſe in behalf of a 

5 purchaſer, than of an intereſt ſs anxiouſly 

protected by the law. And Although these 

ſtatutes act whelly by preſumptiom, ſo 

in moſt caſes to diſpenſe” with dhe ne⸗ 

 ceffity of actual proof, yet woe are not 

to ſuppoſe that ſuch preſumption of 

law is always an inflexible rule of 

conſtruction precluding denial, howerer 

true It may be, that under certain cir- 

5 cumſtances, — 

| | of © 


— 


tain, the 3 8 theſe 
ſtatutes may become ſo plenary and incon- 
troulable as to rank among thoſe violent 
preſumptions of law which. wn * * 
dure n ͥ e e CERES > ff 


, N 2. 


. eee coy 4 9 marriage, H 
where no circumſtances of diſtinction, ſuch 
2s will hereafter be noticed, vary their con- 
ſtruction, are fraudulent. againſt ſubſe- / - 


quent purchaſe; alhough cagainſt. erp: 
ditors, whole demands have i, 


Err 


ariſen, ſuch ſeftlements have 
rally ſupported. - rid mito! let hag 


Woodie — * — 7 in Colette v. Parker ( . 222 Cre. 

is an early inſtance of this rule of on- wk 
ſtruction; where a huſband, after mar- 

riage, voluntarily afligned a leaſe by way * 
of jointure for his wife, and took the 7 
profits and afterwards ſold it to a, pur- 

chaſer for, a valuable conſideration; and | 
it was adjudged to be within, the ſtatute . 
27 Eliz.. though at firſt it was not made 0 
upon e to be eh nos con- 

| _ tamed -" ea 
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2, 


(n the words of the perſon eitiiig the caſe) 
berauſe it wis à voluntary cofiVeyancew 


N beginning. 'The caſe of Douglaſs v. Mari, 

may be produced as am inſtance of the 
i rule of conſtruction, which has brought 

deilements after marriage within tlie ſenſe 
HpBee flaudulent under the ſtatute 25 Elz It 

| mut be owned, indeed, that the court of 

Tekanrety ſeemed in chat caſe to ſtreteh 
1 the operation of the ſtatute with undue 


© © vacate the firſt ſettlement as to a put of 


ibddhe ſettled eſtate, which did not appeat to 


| Have been ſubjected by the ſecond ſettle- 

2 ment to the wile's jointure; in doing 
| | whith: they appear to have neglected the 
rule which has fince prevailed: of limiting 


che eitent of the avoidance to the demand 


of the intereſt to be protected. In tlie tale of 


. N 92 F Ler. Lavender v. Blackſtone (4); the ſettlement, | 
3 „„ich was made after marriage, was regard | 


ed as purely voluntary, and therefore frau- 


8 caſe a "RY fot . 


rained any dias; "hi 


firſt, it Was intended fraudulent er che 


ſeverity ;; for the decree went ſo far as to 


| 5 dulent againſt a ſubſequent mortgagee: - 
© debts, 
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gebts, which was oſtenſibly IM principal- 
object of the tranſaction, and which, if 
made bona fide,” might, under ſome cir- _ 
ſtances, have imparted ſupport to the ſet⸗ 1 "8 . ö 7 ; 
tlement, turned wholly: to its *prejudice*  ' © 
by being coupled with an inconfiſtent poſ- * | 
ſeſſion and ererciſe * nene oy the _ = 
Food ” e A UI ohe! * 43 | 
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In niches eaſe (5), by anticie made (s) 2Vey. 
between Sir R. 8. and the plaintiffs, re- 6 1 
citing that Sir R. 8. was ſeized of the ma- 

nors of H. and A. wherein were ſuppoſed to 

be ſeveral rakes; veins, pipes, and flats of 

lead ore; and that Sir R. S. was minded. © 
totake the plaintiffs to be partners with him 
in managing all mines to be diſcovered in 

the ſoil of the ſaid manors, it was agreed, 

that the ſaid: Sir R. S. and the-faid plain- 

tiffs ſhould become partners together A 
years in certain proportions, according to 
which Sir R. S. was to have an advantage in 
conſideration of his ownerſhip i in the-foil :- 


v and valuable mines having been diſcovered 
in and worked, and Sir R. 8. being dead. 
of be plaintiffs brought their bill againſt the © 


ſon and widow to have the benefit of the g 
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Agreement. The defendants ger up 2 b 
tt.tement by Sir R. 8. of his eſtate mad 
" after marriage: and, according to ibe 
= report; the court took time to conſider al 
$ 3 . it, but inclined to decree for the plaintiffs 
ales in che nature of purchaſers, an 
= becauſe all voluntary -conveyances were 


void, as againft purchaſers by the ſtatute | 
F 


. So in a caſe reported in \ Tothill's Tu. 
0) Tothill ee (6), where the plaintiff bought | 
land of the defendant, which the defend- 


mt had previouſly conveyed to the ue af 
= himſelf, his wife, and ſon, it was decreed, 
x that the plaintiff-ſhould have the land 

4 ; ES n * | OY aye is 17 Qt x 

i | \ r „ : ' 5 Nei F 

1 3 The caſe of Taylor 6. Jose (7) ws ; 
_w—_ briefly thus. A huſband, 3 1 1 ä 
1 the and truſtees for the benefit 16 of . 
. felf for life, of his wife for life, and 1 


werwards for the benefit of his cli 


$ , _drenz and a” bill was brought by bs 
= mn creditors 1 obi a 


were creditors upon demands atiſingboth _ 
before and after the ſettſement of this 


whether the debts contracted after the ſet- 
tlement were within the ſtatute 14 Hf 13 Elia. c. g. 
It appeared to the Maſter of the Rolls that 
the word others ſeemed to be inſerted 
in the preamble of that ſtatute to take in 
all manner of perſons, as well creditors 
after as before the ſettlement, whoſe debts 
ſhould be defrauded. And the enacting 


cauſe the word creditors was not men- 
tioned;; but the general words * perſon or 


tors, whole  debts- 8 
thoſe whoſe debts were ſubſequent, to the 


TR — Andes. 1 


decree for the payment of their debts but 
of the ſuid ſtock.” The caſe is looſely i · 
ported, but we collect from it that thert 


Lock, and that the principal queſtion Was ß 


. clauſe, he obſerved, was: ſtill ſtronger, be- 


perſons,” , The ſetlement therefore was 
decreed to be void, . both as againſt credi- 


void as to.creditors, we may ſafely con- 


who are not only 


* 


Tefllement, And if ſuch a ſettlement was 
clude, that it would: have been held void 


5 againſt 
the principal favourites of the law, but 
for whoſe., 0 according to the 

0 2 beſt 
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| beſt opinions, a ſtronger expreſs proviſion 
has been made by the ſtatute 27 Eliz. than 
by the i zth of the ſame Queen has been 
made, NS the protection of Is and 
| 2 N n 2 985 1 
The truſt, e by this PRIESTER 

br the huſband, and his continuance 
in poſſeſſion, were circumſtances inſiſted 
upon by the Maſter of the Rolls as indi- 
cations of fraud; but as they do not appear 
at all neceſſary to ground the deciſion of 
the court, there is the leſs reaſan”for 
ſcrupling to 21 188 the MO of he 
| obſervation. * 


* 


* A I "== * 
JT 144 


Where the dance fats are fully kt, 
ficient to ground the judgment, it wa) 
ſometimes be of inconvenient tendency 
to bring in all the accompanying 'circum- 
ſtances of the caſe as acceſſory proofs of 
the fraudulent intent. Subordinate*cir- 
cumſtances thus adverted to only as cor- 
toborative evidence, have ſometimes been 
but haſtily viewed; and though the obſer- 
vations upon them may not prejudice 3 
8 caſe, wherein the ſettlement or . 

b Fi: | * 
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3s clearly void on other grounds, yet they 
are apt to leave in the mind of the reader 
a confuſed apprehenſion of a point which 
in ſome other caſe may happen to conſti 
1 the _ 3 for HE e 8 


1 would be too dicks to benden a 
truſt, which is agreeable to the expreſs 
intent of a tranſaction appearing upon 
the face of the deed, and which, is con- 
ſonant to the uſual method of framing 
family ſettlements, a fraudulent truſt, to 
deceive either creditors or purchaſers; and 
it ſeems clear, that paſſeſion, agreeing 

with ſuch expreſs truſt, cannot be con+ 
ſtrued but according as ſuch truſt is con- 
ſtrued. Thus, ſo long ago, as in the caſe 
cited by Tanfield, J. in Caluile v. Par- 
ker (8), it was ſaid, that if the huſband 2 8 

had made an aſſigutent of the leaſe to“ 
his wife 's friends, in conſideration of a 
portion, and had afterwards taken the pro- 

fits thereof, as in reaſon be ought during = 

life, and then had ſold the tetm, it 
would not have been within the * 
This point has been cleared up by the 


yak 


8 deſerving 


caſe of. Cadegan v. Kennet (9), @ cafe (9) come. 


deſerving great attention, not only W 
being illuſtrative of this important diſ. 
tinction between the different character 
of truſts, but as tacitly diſcloſing the opi- 
for the huſband, would have vacated the 


ſubject of that truſt, although the ſub. 


v. Kennet, was, the imputed fraudulency 


band, and as the. antire property in the 


ſtanding the. validity of | the' ſubſequent 


truſt for the huſband, in the caſe of 
Beverley v. Gatacre, was not charged with 
any poſitive fraud as a truſt; and thi | 
 pecaſioned the remark of Doderidge, 5 


"I 
N 
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nion of the court, that a fraudulent truſt, 
able ſettlement, as far as it regarded the 


ſequent proviſions were within the mar- 
nage n 3 


The ſingle . in 1 caſe af Cadogan 
of the truſt for, and poſſeſſion by the huſ- 


goods taken in execution on the feri fa- 
ciat was in diſpute, it appears, that this 
was a circumſtance of fraud, admitted ca- 
pable, if ſubſtantiated, of ſubjecting every 
thing included under that truſt, notwith- 


truſts conſidered by themſelves, to the 
claims of the judgment creditors. ' The 


9 


3 1. eee ee | 


to be without fraud at the beginning, 


But the queſtion, in that caſe, ſeems 
to have been, whether the conveyance 
to the truſtees; as far as reſpected the be- 


not voluntary, and therefore to be con- 
Eliz. c. 4. The doubt, therefore, only 


ſeems, indeed, to be a clear difference be- 
tween an open truſt, ſuch as that which 
was declared in Beverley v. Gatacre for the 
huſband, and which brings ſo much of a 
ſettlement: as is contained under it within 
the ſtatute, by ſhewing it to be vo- 
luntary, and that ſecret truſt which is pre- 
ſumed from à contradictory : poſſeſſion : 
for in this latter caſe the ſecrecy and in- 


rea... Lis. 


grounded on the : poſſeſſion of the huſband 


was capable of being anſwered by ſhewing 
that ſuch poſſeſſion was conſiſtent with the 
O4 oſtenſible 


that he did not ſee how a truſt, admitted 


could become fraudulent by conſequence. 


nefit the huſband was to receive, was 
frued fraudulent under the ftatute 27 


affected the huſband's life intereſt. There 


conſiſtency are circumſtances of general 
fraud, which, where it occurs, infects 
the whole - tranſaction. The objection 


in Cadogan v. Kennet, and Taylor v. Jones, 


- 
„„ 
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oſtenſible truſt, and where it is => 
with the oſtenſible and avowed truſt, the 


queſtion ; is bounded to. the effect of; ſuch 
truſt; which in Cadogan v. Kennet, yas held 


to be fair and honeſt, and agreeable to the 
nature and courſe of ſettlements. . But if 
the tryſt had been evidenced by the Pol- 


(0 Haſe- 


2 lington v. 


%, 3 T. R. 
= 620. 1 note a. 


ſeſſion, and the poſſe Non had been contra. 
rient to the viſible purpoſe. of the ſettle- 
ment (jo), ſuch ſecrecy and duplicity would 


have been evidence of fraud to impeach the 


whole tranſaCtion, In 2. ayler v. Jones all the 


truſts were voluntary, or rather indications 


of a voluntary conveyance, being created 


after marriage, but there no ſecret truſts 
could be implied from the poſſeſſion of the 
huſband, which was correſpondent to the 
voluntary. ſettlement. In Cadogan v. Ken- 


net, the ſettlement was upon marriage, and 


therefore not voluntary, and there being 
nothing contradictory in the poſſeſſion 
by the huſband, the poſſeſſion was an in. 
nocent ingredient in the caſe, where the 
only queſtion ought to have been, . whe- 


ther the truſt declared for the huſband 


brought the caſe. within the ſtatute, as 


to ſo mach of the ſettlement as fell within 
that 


pit 1 2 
that truſt. Such Was the queſtion in i 
Beve rley v. Gatacre: and the point wass . 
well ſettled by the . reaſoning of Lord 5 
Mansfield in Cadogan v. Kennet. In Taylor 3 
v. Jones, the whole ſettlement was volun+ 
tary and void, and the emphatic words of 
the Maſter of the Rolls are worthy of re- 
membrance. It is upon theſe reaſons 
that 1 muſt decree. for the plaintiffs, the 
creditors, againſt the wife and children ; 
for though I have always. great. com: 
on for a wife and children, yet, on 
the other ſide, it is poſſible, if creditors - 
ſhould not have their debts, that zheir 
wives and children may *. reduced to 


e want (a).“ e 5 

0 i; 8 PTY 

- 

q | (a By the comments of tha . in Du | a 
v. Dutens, 1 Vez. Jun. 196. the reader will perceive - | 

8 that the relief in Taylor v. Jones ſtands on rather queſ- 5 

n tionable grounds. In the caſe above alluded to, the 

n- Chancellor was of apinion, that ſtock was not liable to 

ne creditors, and could nqt be touched, in equity, any more 

"4 than on a fieri facias. Butſee Hern v. Horn, Ambl. 79. 

25 intiff had not taken out the 

nd Ca. Sa. the bill would have Ren proper to ſubjeRt the Lock 

as in the hands of the truſtees: and ſce the caſe of King v. 


Pupine, Reg. lib, 4.714. fol. 91, N 
5 RN ' Goodright, 


. eee Meter en. 11 


SGoocdrixbr, on che demiſe of Hun · 
ga 2 ider 11) and others, againſt Moſes, came 
10015. ee before the court in the form of a ſpecial 

caſe, which was as follows: In Decem. 

ber 1709, Dorothy Curlew, in conſider. 

ation of an intended marriage between 

herſelf and Joſhua Reade, ſettled the pre- 

miſes in queſtion, from and after the ſaid 
marriage, to the uſe of herſelf for ninety. 

nine years, if ſhe ſo long lived, without 

' impeachment of waſte, remainder to truſ. 
tees to preſerve contingent remainders, | 
remainder to herſelf for life, remainder to 

the ſaid Joſhua Reade for life, remainder | 

to the firſt and other ſons of the intended 

marriage in tail, remainder to the daugh- 

ters in tail, remainder to ſuch perſon or 
Perſons as the ſaid Dorothy, whether co- 
| vert or ſole, ſhould, by deed or will, ap- 
point; remainder to the ſaid Dorothy in 
tail; remainder to her right heirs. The 
marriage took effect, and the ſaid Dorothy 
died, leaving her huſband; Joſhua Reade, 
and only. one child, Elizabeth, ſurviving 
her; which Elizabeth became afterwards 
the wife of Thomas Harris. In January 
7. ay ſaid Joſtina Reade, Thomas 
Haris, 
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Walter Grant and Joſeph Humphreys, 
and their heirs, in truſt as to the remtb 
and profits to and for the fal Joſhun 
Reade for life; and after his deceaſe, in 


be applied to the ſupport of the faid 
Thomas Harris and Elizabeth and their 
children, during the fe of the ſaid The- 


maintenance of the ſaid Elizabeth Harris, 
and her children, during the life ef the 
ſad Elizabeth; and after their ſeveral de- 
ceaſes, that the truſtees ſhould, by ſale or 


for the younger children of the ſaid Thñornas 
and Elizabeth, (excluſive'of the right heirs 
of the ſaid Elizabeth, on account-of the 
ſubſequent limitation of the ſurplus to 
their uſe) ; and after raiſing the ſame; to 
convey the reſidue and remainder of the 
premiſes to the right heirs of the ſaid 
Elizabeth for ever. Thomas Harris ſur- 
vived Joſhua Reade; and Elizabeth: Harris 
ſurvived her ſaid Huſband Thomas Harris, 
In July 1759, Elizabeth Harris demiſed 

the 


Ils, 


Harris, and Elizabeth his wife; deri a 
fine, the uſes of whieh were declartdfttd 


order that the ſame rents and profits might 


mas Harris; and after his deceaſe for he 


mortgage, raiſe àa ſum not exceeding 700 I. 


(Moſes, for twenty-one : years, © who, ac. 
_ - cordingly, entered and took poſſeſſion, and 


In December 1771 Elizabeth Harris died, 


Harris, and all the younger children 


of 2,1 50 l. conveyed all the premiſes in 


within the true meaning of the ſtatute 2 
therefore could not be ſet up againſt | 


was a bona fide purchaſer of ER _ for 


Settlements — Il 
the premiſes to the defendant. Thomas 


laid out 100 J. in repairing the - premiſes, 


and in May 1772, Joſeph Humphrey, 
the ſurviving truſtee, Thomas Harris, el. 
deſt ſon and heir of the ſaid. Elizabeth 


of the ſaid Elizabeth, in conſideration 


queſtion to J. B. and his heirs. And the 
queſtion being, . whether, under theſe Cit 
cumſtances, the plaintiff could recover; 
the opinion of the court, as delivered by De 
Grey, C. J. was, firſt, that the deed of 
1747 was only a voluntary conveyance, 


my ©@yy op Pu F JFq .,VP,0$S _3©&= VJ. 


Eliz. being founded only upon a good, 
and not a valuable conſideration, and 


bona jide purchaſer. Secondly, that the 
defendant, being a leſſee at rack-rent, 
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. voluntary Element, in this eſe 

n of Gobdrigbt v. M ſer, being ground- 5 

in ed upon a fine, ſome thoughts are natds 

be rally ſuggeſted by it, on the manner in 

8 akich this ſtatute of Elizabeth operates, 
r; with reſpect to theſe aſſurances u port re- 1 
De cord, It is confidered in Fermors bh (ij 99 3 Rep. 
of that a fine, levied to ſecret uſes to deceive Jo” 
ct, a purchaſer, may be avdided by an aver⸗ ** 45 
2] ment of fraud againſt it, upon the ſtatute 

0d, 27 Eliz. e. 4. In Fitz* Hanes v. Moys () (a) 804 
nd and in Leuch v. Dean (3) which were bY . 
b Wl caſes of recoveries, ſuffered to voluntar7 . 
the uſes, the effect given to the ſtatute was 

ent, only that of avoiding the deeds decl 8 

for the uſes, while the recoveries themſelves: 


7 


were left to their accuſtomed operation. 
And thers ſeems to be no reaſon for con- 


- -fidering fines and, recoveries 6 under 
diginct points of view, as to this ſubject 


tereſts to be protected require the one or 


 Eitz- James v. Mays, and Leach v. Dea, 
jr lent. purpoſe, within the ſtatute, there 


2 a more beneficial operation vil 


5 the.fins or eee be conſtrued ak 
| rr 1 
| of. the ſtatute 13-Eliz c. f. but they are {aved ooh » 


operation of the ſtatute. © And at common law, in aft 


; | 


1 cn. il. f 


of enquiry. It may tend, in a great de- 
gree, to reconcile any apparent'diſcordanc 
in the books, on this head, if we conſider | 
the aſſurances themſelves, or the limita- 
tions of uſes upon them, -as avoidable 
under- theſe ſtatutes, according as the in- 


the other elſect. Where A tepant.in tai 


v. Blackſtone, 'or. a recovery, as: in 


above cited, for a voluntary and fraudu- 


appears to be no reaſon for any avoidance 
or diſturbance; of the aſſurances them- 


be given to the ſtatute, in ſuch caſes, i 


88.8888 


(e) N recoveries are e e ſr 


2. 


common recoueries; no particular exemption is 
to be given to them as conucyances from the geven 


£5 2. 


of tecovery by default, fraud might 8 2 
Plowd,'47. 


2 


to 


e 
hs benefit of the purchaſer, according 


to the extent of his intereſt or claim, and 
only ſo much or ſo many of the for- 


by the | recoveree. or conuſor. 80 alſo, 
where a tenant of the freehold, and a per- 


tail, join in ſuffering a recovery, or, as in 
the caſe juſt conſidered, ; of Goadrigbt v. 
Moſes, in levying a fine, and declare vo- 


ſtatute may effectuate its object, by making 
purchaſed by the valuable con ſideration, 


and by ſu 
effect by a freſh conſtructive limitation of 


purpoſe, is ſeized of an eſtate in fee ſim- 
ple, by the reſultaney of the former in- 
efficient uſe. And this reaſoning corre- 
ſponds with the rule in Bectwith's caſe (4), 


for life, and B. in reverſion or remainder. 
- levy 


mer uſes, as are inconſiſtent with . | 
new and effe&tual þ er ie of a an uſe | 
ſon having the next. veſted remainder in. - 


luntary uſes upon it, it appears that the 


void ſo much of the declaration of uſes 
25 is repugnant to the intereſt, which is 


pporting that intereſt as taking 


an uſe by the tenant. in tail, who, to this 


where it was reſolved, that. if A. tenant. 


12 
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| 9 Operation N of the" Statutes | ui » Ck. Mt; | 
levy a fine "generally, the ofe ſhall be to 
A for life, the reverſion or remainder to 
B. in fee, for each grants that which he 
may lawfully grant, and each ſhall have 
the uſe which the law veſts in them, ac 
1 to the eſtates which they 

over.” In the above- cited eaſe? of Good. 
right v. Moſes, Joſhua Reade, who was 
tenant for life, and Elizabeth Harris, in 
whom both the remainder in tail and the 
reverſion in fee were veſted, by virtue of 
the marriage ſettlement of Dorothy, her 
mother, together with Thomas Harris, 
the huſband of Elizabeth, joined in the 
voluntary conveyance by fine, and when 
afterwards, upon the deaths of all the other 
parties, the ſaid Elizabeth Harris made 
dhe leaſe in, queſtion, the ſtatute, by 
avoiding the former limitations as far as 
they were adverſe to the durability. of this 
Intereſt, « placed Elizabeth Harris; with 
reſpect only to the leaſe ſo made by her, 
in the ſame ſituation in which ſne would 
have been had no uſe been declared upon 
he fine which was levied, namely, that 
of tenant in fee fimple, for ſuch ſhe would 


-have become by force of the reſulting uſe 
of that fine. | q 
9 8 7 
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By the operation. therefore, of the "=Y 
tute 27 El. c. , the purchaſer of the 
jeaſe, in the caſe of Goodright v. E, 
derived his intereſt under the fine by the 
ſubſtitũtion of an uſe within the capacity 
of the leſſor to exeate: ſo that in this caſe 
there was no neceſſity for the avoidance 
by this ſtatute to reach the aſſurance it- 
ſelt. But if we ſuppoſe, for the ſake. of 
illuſtration, a caſe wherein the iſſue in tail, 
during the life of the anceſtor, ' levies a 
fine to voluntary uſes, and afterwards 
grants a leaſe for 21 years, to com- 
mence from a day to come, at rack rent, 
(ſo as to make the leſſee a purchaſer for 
value;) and then the anceſtor dies before 
the commencement of the leaſe ; there is, 
as it ſeems,” no way in which the ſtatute 
can help ſuch purchaſef, but by avoiding 
the fine gtſelf ; for if we were to ſuppoſe 
only the declaration of uſes in ſuch a caſe 
avorded, as far as they interfered with the 
leaſe, nothing but hs eſtoppel of the fine. 
would be left; from which a fange intereſt 
could draw. no direct ſupport, and which 
would be inconſiſtent with the ſuppoſition 
of any reſulting uſe in the conuſor, out 
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of | which the leaſe could: be confirutd- to 
5 We obſerve, however, that, 


in the caſe which has been ſuppoſed, i 
the force of the fine were wholly" r 
moved by the ſtatute, the iſſue in ta | 


who made the leaſe, would, upon the death 


of the anceſtor, become, as to the leaſe, 
tenant in tail in poſſeſſion; but yet, the 


leafe, not being within the enabling ſta- 


tute 32 H. 8. c. 28. would be indefeaſible 


only during the life of the leſſor. This, 


it ſeems, would be the effect of conſtru- 


ing the fine who//y vacated as to the leaſe. 


But this would not be a conſtruction 


agreeable to the ſpirit and intention of 
the ſtat. 27 Eliz. which makes 'only þ 
much of the voluntary conveyance or af- 


ſurance void in any caſe, as is neceſſary to 


be removed out of the way, in order to 


give room and perfection to the ſubſequent 


eſtate or intereſt winch” Is to be! * 


5 and effectuated. 


| 11 1 may, with iron g appearance of reds 
"way therefore, be inferred, that in ſuch 
a caſe as was laſt ſuppoſed, the leaſe, by 
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: the eſtate tail of the leſſor. But if the 
f ſtatute, could ſuſpend the wotking of -the _ 
. fine till after the commencement of ge 
WT leaſe, any further avoidance of its effect | _— 
» WT would de injurious, for after the com- * 
e, mencement of the leaſe the fine' could I 
he only work to its advantage. The effect 1 


of this tranſpoſition wrought by the tem 


4 
le porary avoidance of the fine (5) would be 
is, to make it the caſe of a leaſe by tenant 


in tail, by whom a fine is -afterwards le- 
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iſe vied ; which brings it within the applica- | 
jon tion of the doctrine in Crocker v. Kelſey (5), 2 . 
of whereby it a 8, that if tenant. in tail and 7 


makes a leaſe for years not warranted by rep. 438. 
the ſtat, 32 H. 8. and afterwards levies a 
fine to a ſtranger, or even to the rever- 
ſioner, and dies leaving iſſue, neither the 
ſtranger or reverſioner can avoid the leaſe 
during the lives of the iſſues in tail, for if 
they could, it muſt be by reaſon of the right 
of nnn hu the eee which 


reds FO \ * 2 1 5 . | I 

ſuch yp = | 
, (3) This notion 7 a pn avoidance. is not a „ 
* dodrine unknown to the common law. Vid. 7 Rep. | Fes? 

e | | 


- 
- 
* 


db. ga. Co. Litt. 46a. Godb. 325. 2 2 1 
6 2 2 - .. would | = 


/ 


- (6) vid. 


2 Rep. 7. 
Lillingfton” $ 


. caſe, and ſee 


alſo Erring- 
ton v. Er- 


rineton, 
2 Bulſt. 42, 


43. per 
Coke C. J. 


6 4d 


would have come to the iſſue if no ſuch 


demns all alienations of right only, whe. 
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fine had been levied ;' but the law con- 


ther it be a right of entry or right of :c. 
tion; and though the reverſioner, by 
ſuch fine levied to him, would be in of 
his 61d'reverſion, yet as to the leſſee, the 
eſtate” tail would have \ continuance in 
law (6). By this conſtructive partial ſuſ- 
penſion of the operation of the fine, in the 
caſe above ſuppoſed, all the voluntary uſes 
would be poſtponed to the intereſt of the 
purchaſer of the leaſe, without any greater 
diſturbance of the legal conſequences of 
the fine than was neceſſary to per- 
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FIST he gi 4138 Ben 
N returning to 9 bed of volumary | 
ſettlements after marriage, our atten- 2 
tion is attracted by a modern caſe-(4)z.1n 2 Che 
which there were no circumſtances but the 5 mem * 
bare fact of the ſettlement's being made Comp. ant 
efter marriage, and: wbich, though appear- 
ing to reſt on the reſpectable motive of 

making proviſion for a- family. was ad- 

judged to be cleatly within the, ſtatute 

27 Eliz. by the ſame judges, ho after warde 
determined the caſe of Doe v. Routledge. 

R. E. and M. his wife, aſter their mar- 
riage in 1766, conveyed the premiſes in 
queſtion to truſtees, in truſt for the ſaid 
R. E. during life, remainder to his wife 
for life, remainder to the iſſue of the ſaid 
R. E. and M. in tail, remainder, in de- 
fault of iſſue, to the right heirs of the ſaid 
R. E. and afterwards in 1769 the ſaid _ 
R. E. and M., by indentures of leaſe ana 6 
releaſe, made à mortgage in fee of the 
3 Pre- 
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| FEY" in 5 to D. & for ſecuring 
| having full notice from a third perſon. that 
notwithſtanding what was urged by the 
_ counſel for the defendant” as to this cir. 


leſſor of the flint, who was d the heir of 


marriage, in; which the lands were con- 
veyed to a truſtee to family uſes, but re- 


clauſe, whereby it was covenanted that 
the purchaſe money ſhould be paid to the 
truſtee in order to be by him laid out in 


money to C. E. who ſoon after died 


n the reprelentatives of the de- 


nid On. It; 


the payment of 7 50 J. the mor 


the premiſes had been ſettled as Before 
mentioned. The court had no difficulty, 


cumſtance of notice, in deciding for the 


op. mee WEEDS 


oa dir W (3) t to ha 4 effect, 
- in the court of Chancery, where 
a ſettlement was made by C. E. after 


ſerving a power to ſell, and containing a 


land to be ſettled to the ſame uſes. C. E. 
afterwards ſold the land, and the purchaſer 
having notice of the covenant, paid the 


inſolvent, leaving a widow and ſeveral 
children; by whom a bill was brought 


, 


ceaſel 


. ©O> 
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money . to . tn de nid 
out to the uſes of the ſettlement. And 


though it was contended, that, as the 
covenant appeared upon the face ofs the 


abſtract, and conſequently the purchaſer 


had full notice thereof, the money ſnould 


be conſidered as cloathed with the ſame 
uſes with which the land was cloathed a8 


againſt a purchaſer with ſuch notice, yet 


it was ſaid by the court, that, although 
it would have been as well if, at firſt, the 


voluntary ſettlement had not been thought 8 


ſo little of, yet that the rule was ſuch, 

and ſo many eſtates ſtood upon it, that it 

could not be — A n 
accordingly.” * 410 

0 iz Fe os VO i 

And aha Wee | 

aſſigned to a truſtee. in truſt for the-huf- 


band for life, remainder to his wife for 


life, remainder to the iſſue of the mar- 


riage; the premiſes being alſo ſubject to a 


mortgage, and afterwards A. B. con- 


trated for and abſolutely purchaſed the 


premiſes for a valuable conſideration, and 
without notice of the ſettlement or mort- 
ES. 2. 


, 


| i 
w—_—_— 


= , * 


| eee 
convey the legal eſtate to the purchaſer, 
dere the ſettlement was ordered to be 
gen up and that the huſband foul 


| 22 py woke r wee eee airs 
vid. Reg. 9 SN Ie FL Nang bi in> 
2s Wees Aimee ef bg Ae 
G) 3 ve. en (0), where a huſbind made ſettle- 
Jene ment after marriage of ſtock ſtanding in 
his wife's name, which-was transferred to 
truftees for the purpoſe, the ſettlement 
was conſidered as fraudulent: wo void 
bes nnn 4k eee Nn. 
an d $6 1 ee ee e 
5 Thus a nee ſeries of als | 
| Y Vid. a0 have fixed the law as to ſettle⸗ | 
rene. ments made after marriage, where they 
v4, have been dictated only by a ſpontaneous 


Wem 272. - movement of affeRion or prudenoe Nor 
have the courts yet conſidered: the cir- 
dcournſtances of the family at the time, or 
the degree of moral exigenty in ibe cal 

for theſe proviſions as furniſhing) a conſi- 
deration ſyfficicat to take a caſe out of 

ide ſtatute 25 Elia. Vet, it eannot be ſaid, 

that a ſettlement by a huſband upon 2 

88 and children enn certain 
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proviſion, does not, e to che * 
of common benevolence by which hu- 
man actions ought reciprocally to be 
judged, raiſe: a preſumption in favour” of 
his motives. But the ambiguity of ſuch 
a caſe" has, notwithſtanding this, always 
been conſidered as bringing it within the 
purview of this ſtatute, the general palicy 
of which requires that its operation ſhould 
not be affected by ſuch, plauſible diſtinc+ 
tions as might ſerve perhaps only t6:exery 
ciſe the dexterity, and multiply the di- 
guiſes of fraud. Common preſumption 
has, therefore, been, made to give way to | 
the legal preſumption ariſing upon this 


ſtatute; and the integrity of contracts and 
ſafety of property, for which this law | 
provides, 1s conſidered as depending upan Ns 

a more rigorqus teſt, of honeſty than is re- 
quired by the rules of ordinary caution, 


or I with 25 Auen a, common 
urdanity. nie I 


123 1 750 
ei 
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D. been agreed by articles reciting that a por- 


' .3 Keb. 700, Who was poſſeſſed of a legal eftate in the 


: 6 k . 
Oles «4 . <5 ien 7 Rn 22 Sb nei 12 r 
a ien ee ore Core 
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x” * ought the: courts have ſo fab wp. 
D peared to acquieſce in this political 
dconſtruction of the ſtatute, yet they have 

always ſhewn an alacrity in admitting cit. 
cumſtances to bring theſe ſettlements after 
marriage within the ſupport of a valuable 
cConſideration. Thus, wherever it has ap- 
ßpeared in proof that ſettlements after mar- 
riage have been grounded on covenants or 
agreements entered into Zefore marriage, 
they have' been regarded as wholly out of 
the ſtatute, and ſuſtainable ''againſt"the 
claims of creditors or ſubſequent'purchs- 
(1) Wa chaſers (1). Accordingly, in à caſe (2 
Abr. 3 where, upon a treaty of marriage between 
Keb. 6. F. D. and the daughter of W. 8. it bad 


193 tion ſhould be paid, (which was proved to 
w_ 25 have been afterwards paid,) that F. D. 


et vid, 


Zydv. lands in queſtion for a term of ninet 
yu and entitled to the truſt of the inhe- 
tance | 


on 


| 
e 


ruance.of the ſame. lands, ſhould. convey. 
them to himſelf and his wite, ang the heirs 


of their two bodies by way of jointure for 


his wife, and proviſion for the family, and 
the m had taken effect; and after · 
wards, F. D., by indenture, re reciting the 


ſaid articles, had aſſigned his term of ninety 


years to W. 8. and another in truſt for 

himſelf for life, remainder to his wife for 
life, and afterwards to the heirs male of 
their two bodies; and by the ſame deed 
limited the truſt of the inheritance in the 


ſame manner; and then had granted a 


rent, out of the ſame lands, of 400 l. per 
annum, for valuable. conſideration, with 
power to the grantee to enter and. hold 
till ſatisfaction, and afterwards the ſaid 
F. D. and his, wife being dead, and the 
rent being in arrear the grantee had en- 
tered, and then the truſtees had aſſigned 


the term of ninety years to Sir W. D. the 


heir male of the ſaid F. D. and his wife 


and leſſor, of the plaintiff ; it was without 


difficulty adjudged, that the ſettlement, 
being in purſuance of articles, made before 
the marriage, had not the leaſt colour of 
fraud to enable a purchaſer to avoid it; 


l 
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ment ny dne been ſufficient.” 93. 85 

The efficacy aſcribed, in dic 5 
cial to a mere verbal engagement be- 
fore marriage, in fürniſhing a conſidera- 
tion ſufficient to ſupport ſubſequent ſet- 
tlements, has flowed from a ſtrong pre. 
dllection to theſe family proviſions, by 
which the courts appear to have been uni- 
formly actuated. The firſt caſe occurring 
in cel books in which the doctrine is recog- 


nited is that of Dame Griffin v. Stan- 


bope (3). which, as far as it reſpects the 
the point under conſideration, is as fol- 


lows: Upon a treaty of marriage between 


5 R. G. and 8. the faid R. G. promiſed to 


aſſure 1,000 J. per annum to his intended 
wife for her jointure, his eſtate being worth 
12, 000. per annum; and ſhe repoſing 
confidence in ſuch promiſe married him 
without any aſſurance or covenant in 
writing whatſoever. But the ſaid R. G. 
afterwards, by deed conveyed lands of 
great value to ſome friends of his wife to 
the uſe of her the ſaid S, 'for the term of 
one bundred years, if ſhe ſhould Jivc 

ſo 


. 


0 


ſo long, to commence after wok Ty 


4 
n 
1 
pf 
10 
of 
ve 
ſo 


and by an indorſement on the deed its in- 
tent was enpreſſed to be, that when there 
ſhould be a jointure of 1,000 I. per annune 
ſettled upon the ſaid 8. according to the 
agreement before marriage, then the leaſe 
ſhould be void; and it was held by the 
court that this leaſe being made in purſu- 
ance of the ſaid promiſe, was grounded 
upon a good nnn and nen 
dulent. 8 


” 1 % 
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Andin i caſe of Arian Blais 
above cited, it was admitted, that if the 
ſettlement, which was made after ware 
riage, had been conformable to the pro- 

miſe in that caſe proved to have been made 
before marriage, it would have ſtood upon 
a ſufficient confideration to be maintains 
able even Wege a wap r „EU 


3 1. | 


This Joftine! 2 dun 8 con- 
firmed by a caſe determined in the court 


of Chancery (4 ; from which caſe, how- 22 1 
ever, it appears doubtful, where à ſettle- 3+ . 
ment, made after marriage in purſuance I 


of _ verbal 9 made - before 
0 wn 


/ 


* 


- 


R 


| eee how fat 
equity will aſſiſt the iſſue, on their applica. 


3 But the point ſeems to turn 


and incumbrancers, which laſt are always ob- 
jects of too ſtronga predilection, for any con · 
ſideration to prevail with a court of Equity 
to deprive rhem of their advantage _ 


veyed to truſtees; and their heirs; on truſt, | 
_ to raiſe ſeveral ſums, with a proviſo, that 


whereby, reciting that he had inter- 


the covenants, grants, and agreements 
1 above-mentioned, had paid, or agreed and 
W to pay, . A. a. g for the 


nts, SOT = m. 


tion for ſpecific relief, againſt adverſe 


upon the diſtinction between the claims of 
general creditors, and thoſe of purchaſers 


H. H. in the year 1688, Fe a 
deed, whereby the family eſtate was con- 


as ſoon as J. H. his ſon,. ſhould 'marry, 
the. truſtees ſhould convey. the legal eſtate 
to John and his heirs. In 1693, J. H. 
married the daughter of Sir R. M. and, in 
1694, made a ſettlement. of his eſtate, 


married as aforeſaid; and that Sir R. M. 


and D. M. his wife's grandmother, in 
conſideration of the ſaid marriage, and 


marriage 


x 
1 
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marriage portion of His d — * 
covenanted'to *convey'his''eftate, by fines 
or recoveries, to certam uſes; and further 
covenanted that, till the ſines were levied: 
he and his heirs would ſtand ſeĩzed to 9 | 
uſes,” The uſes were to himſelf for life; 
remainder, as to part, to his wife, towards 
her jointure; remainder to the firſt and 
other ſons of the marriage in tail male; 
remainder to truſtees for ninety- nine years, 
in default of iſſue male; on Zet. that if 
there ſhould be no iſſue male, and two 
or more daughters of the marriage, to 
raiſe 8,000. for their portions, to be pad 
to them at twenty- one years of age, or 
marriage. J. H. died in 1500, leaving by © 
this marriage, ſix children, two ſons, Ri- 
chard and John, and four daughters. His 
widow died in 1709. Richard and John 
ſucceſſively came into the poſſeſſion of 
this eſtate and died, living the ſiſters, 
without iſſue male. And three bills were 
brought; the firſt by creditors; the ſe- 
cond by Sir R. U. deviſee of the real eſtate 
of John, ſubject to his debts and incum- 
brances, to haye the will: eſtabliſhed and 
the truſts thereof 8 and part of 
the 
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The WM. 
third, bill was. brought by. the. huſband of : 
cone of the ſiſters and his wife, to have the p 
8 fit of the ſettlement, as. far as it re- 
1ated.-to che truſt term of ninety-nine {il © 
years for raiſing 8, ooo J. for. daughters in 2 
default of iſſue male; a fourth part of t 
Which ſum. was claimed by her, in the {Ml ® 
event, .which had happened, of the failure Wl © 
of iſſue ml of her e and brothes. i 
G the objeAions debe the per- . 
er of theſe articles, it was inſiſted, 9 
that as they were made after marriage, * 
they muſt be conſidered as voluntary. And th 
that, though it was true in general, that a ſet ge 
tlement made after marriage, if a portion M 
waspaid;or ſecured to be paid at the time ot th 
ſuch ſettlement, though no articles or agree- 5 
ment were entered into before marriage, in 
was equal to a ſettlement before marri- is 
age; yet, in this caſe, it could not be of 
inferred from the recital, that the portion G 
"agreed to be paid at the time af the mar- 4 


3 related to any propoſed ſettlement 


to be executed afterwards; ſo that the 
ol. huſband 


94. — v Kaen 


huſband was to have the portion whether 
the ſettlement was made or not, and there- 
fore ſuch ſettlement moved -voluntatily | 
from him. But the Chancellor, after 
taking notice that there was no pretence 
or colour for a bill to be relieved againſt 
this ſettlement, which there was no fraud 
or impoſition to impeach's and that the 
true queſtion, aroſe- upon the- third bill, 
containing the prayer for a:ſpecific execu- 
tion, obſerved, that there were many. in- 
ſtances, where articles after marriage had 


DW . 2d. Hs 
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court, after a length of time had elapſed; 
and that, though it was rightly admitted, 
that the payment of a portion made 4 
ſettlement after marriage equal to one 
executed before; ſt was wrongly objected, 
that, in this caſe, the words of the ſettle- 
ment did not ſo refer to the agreement, 
in conſideration of the portion, as to Wars 
rant the inference of i its being in purſuance . 
of ſuch agreement; for the portion Was 
pad in confideration of the Fo 11 . 
pants, and agroamenty after 15 


rr "a ime 
With reſpect to an oßſeckion which had 
beendraun from the ſettlement's being exe- 


Ot — 


been decreed to be performed in that 
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| cutory and reſting in covenant, the Chan- 
cellor remarked, that this was not alto- 
gether the caſe, for that the covenant to 
ftand ſeized amounted (a) to à ſettle- 
ment of the equitable eſtate, which was | 
all that the ſettler had in him at the 

time. . But ſuppoſing it had reſted wholly 
in articles, inſtances had been frequent, 
wherein ſuch articles on. marriage were | 
never meant to be carried into execution 
by an actual ſettlement: yet, as againſt 
the parties and the family, performance 
bf ſuch articles had been - compelled, 
though not perhaps againſt purchaſer, 
Length of time, he obſerved, was no good 
- bbjßection, for it muſt not becomputed from 
| tte date of the articles, but from the event 
= WE 617 had 9 n ladies bin 


* 154 1 : 
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a t ( In Ps caſe of Wiitev. Thornborough, Prec. in 

Chan 448. where there was no covenant. to ſand 

 ſeized:in the mean time, as as ifthe caſe cited in the text, 

but the ſettlement . reſted purely in covenant, Loo 

. „ Harcourt ſeemed to think, that, from the 'circumſlanct 

bs | of the\portioh's-being paid at the time, and the Cha 

| berlain of London's being a party, (it being an orphans 

£5 Pokey p it was more than articles, and ought to be 

| ke upon as. a ſettlement, though a very infirm 1 

|  imperfe&t one. But this notion of an infirm alleen 

v * * 220 bar. oh 
1 


TR 3 3 


male, which had happened but lately. Sup- 
poſing Richard or John had made thoſe con- 
veyances or ſettlements, and incurred all 


carried into execution for their benefit, not- 
withſtanding the behaviour of Richard or 
John, not as againſt mortgagees and in- 
cumbrancers wit bout notice, but as againſt 


— r ow co tt 7 


ſhould have the ſame benefit. 
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Thus, in rhe wth laſt 8 cited, we 
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(3) The reader mould be dd; that, by WI 


e before the voluntary ſettlement. He may have 
ad in a former part of this eſſay, that ſuch family 
lements after martiage, without any conſideration 
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llement. 
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right to their demand until failure 1 iſſue | 


thoſe debts, and left iſſue male, the iſſue male 
would have had a right to have theſe articles 


volunteers under John or his general cre- 
diters (5) only. And if the iſſue male 
would unqueſtionably have this right, 
there is the ſame reaſon that the dau ghters X 


obſerve, that, though it has been Clearly 
eſtabliſhed at law, that a ſettlement after 


wer here, u meant, a creditot whoſe debt had ex- 


that of proviſion; for children, is ſupported in all 
ourts ainſt-the creditor by N 1 70 the 8 
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Wie marriage, if made” in purſuanee even of 1 

a parol agreement before marriage, ſul f 
not be impeached by a purchaſer for val 0 
able conſideration, yet, Where ſuch a (WM t! 
tlement after marriage reſts in oo nant n 
articles only, and application i is made th ſt 

- ©, court of equity for its Aid in compellin t 
2 ſpecific execution; it will not lend u 
agaͤſſiſtance to the prejudice of a Purchakr th 

or mortgagee, though it will enforce ex. WW © 

0 cution as 3 the general, creditor om 

| The a ; 
eee ha digs eb eng til 

"© In White v. A Prec. in Chan. 6. T 

| Which was a caſe wherein a ſettlement, reſting in cow of 

nant only, was made after marriage, in conſiderations tic 

- x" portion,” the court decreed performanice in ſavou di {ct 

a daughter gf the marriage againſt creditors, who hat be 

even acquired the legal eſtate by the will of the bei l WC 


law of the ſettler. - But the reporter takes notice th 

| Yeverat-at"the-bar were-much-difſatisfied- with- this & 

cree, as thinking that the court ought not to. bar! 

1 fered, to take N juſt creditors, their advantah 
„ 

6 M6 ag! ee his: r ail 

beyond the caſe of Ramſam v. Hilton, and pri 

beyond the proper boundary line, fine the col 

bit v. Thornlaraugh: was not the general ch 

againſt whom Lord Hardwicke allowed ſys 


"_ (the cales nee. 
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The tender regard, therefore, of this court | 
for the intereſts of valuable purchaſers, 
operates, in ſuch a caſe, independently of 
the ſtatute 27 Eliz. which, according to the 
meaſure of relief aſcribed to it by the gon 
traction of legal courts, gives no advan» 
tage tq purchaſers where they claim againſt 


that which has juſt been conſidered. The 
chancellor, however, in that caſe, gave a 
clear opinion that, viewing the articles as 
a ſettlement, there was no colour for ſet- 
ting them aſide in favour either of pur- 
chaſers or creditors, and that there was a 
ground for regarding the articles in queſ- 


tion, in this light of an actual equitable 
ſettlement, fince, if the ſubject matter had 


would have ſo operated: at low (4). p— 
2 
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hether the articles be Clad SY a 9 4 
ter marriage, or of an agreement before marriage) to 
e carried into execution, but a'creditor landing on the 
lame foot with a purchaſer or incutnbfancer, ſince, _ 
aim which was valuable, he added the legal elt. 


(d) In Trevor v. Th reuer, 1 P. Wms. 622, notwitb- 
aint a covenant to ſand ſeized until * ſertlemeni 
Q; ſhould | 


a precedent ſettlement, circumſtanced as - 


been legal, the covenant to ſtand ized 5 


* 


4% 


8 


xrticles by diretting a ſettlement correſpondent toe 


mould 4 ade; was contained in the anticles, 2 the 


j 


ment after W path in purſuance of u 


bad been left ſo to operate, the intention of the par 
 Fwould have been contravened ; but carried them vin. 


of both articles and ſettlement where the articles han 


| Settlements oftir Marriage En. 1 
It 5 therefore, th at if f ach ſettle. 


ud. 
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ſettler's eſtate too was legal, the Chancellor would ud 
treat them as an actual and final ſettlement, fince, if they 


alhy into execution, againſt a volunteer under the 


true intention of the parties. But, in the ſame cals 
the court refuſed to diſturb the eſtate of a purchaſe 
of a ſmall part of the ſame premiſes fpr a valuable con- 
ſideration, without notice. And, it ſeems, that the 
interference of courts of equity, in direfing ſettlement 
variant from the verbal import of the articles on which 
they are grounded, and rectiſying ſuch as correſpond 
terms ſo as to carry into effect the clear intention of the, 
| parties, is heyerextended to the diſturbance of any valuate 
purchafer, although the ground of relief, in theſe caſes, i- 
yolves an admiſſion of valuable intereſt in the objed i 
whoſe favour jt is exerted. And though ſuch valuable pu- 
chaſer may have bought with notice of the articles, 0 


been literally executed, yet he it not affected by ſich 
notice, for he is not expefied to be cognizant of tht 
rules of equity, in like manner as of the rules of lan, 
- Ambl. 288. 517. It is true, that in JHhite v. Thin 
"Ny this ſpecies of relief was given againſt the cr 
tor, whoſe claim was in equal degree with that of 4 
purchaſer for value, ſince he had obtained -the leg 
| eſtate by deviſe, but that decree was thought very cu 
_— et vid. on caſe Prec. in Chan. 425. 
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; 4 ground c on tur- Agreements. 
agreement before marriage, reſts upon a 


conveyance perfected at law, it will be va- 
lid as againſt; ſubſequent- creditors | and, | 


purchaſers, in all courts. | But the anxi- 


ety of courts /of, equity, for the lafety of, 


rchaſers, has induced them, where f uch 


valuable poſt- nuptial ſettleinents reſt on 


articles, to refuſe their aſſiſtance in com · 


pelling a ſpecific performance, againſt Vas, | 
luable purchaſers who have obtained à 


legal conveyance and, in this inſtance, 


their reſpect to purchaſers appears to have 
carried them beyond the meaſure of con. 


ſtructive ſeverity, to which courts of law 


have extended the operation of theſe ſta- 925 


tutes, But the relief afforded by courts 
of equity, in compelling ſpecifie perfor- 
mances, has always been conſidered as the 
ſubje& of pure diſcretionary. juſtice, to 


which they are moved only by ſpecial 


reaſons of comparative equity, in the ba- 
lance af cautending claims; according to 


the obſeryation of Lord Talbot, in the 


caſe of Collet v. De Gols and Ward (5) 
where his Lordſhip remarked, har eagh f 
the rule be the ſame in courts of equity as 


at law, upon the conſtruction of ſtatutes, 
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Sokenenti ated lu: en. , 

. where an act is to be carrieu into et- 
cution in equity, there are certain rule: 
to be obſerved, which will bind equally in 
the caſe of an act of parliament; as of the 
common law.” In all eaſes, *therefote, | 
where the jeitice of the eile awaits the 
| decifion of the court, indepentlenthy of 

theſe” ſtatutes of Elizabeth; the queſtion | 
Aether the. pürchaſer Bas had notice ot 
Bot, is 2 cardinal Feen in the tranfaction. 


Thus, in u we caſe of Remi v. Hula ; 
algo! conſidered, Lord Hardwicke ob- 
ſerved, that if there had been iſſue male of 
1 and they had come into that cout 

r a ſpecific performance, ſuch aſſiſtance | 
muſt have been denied them againſt in- 
eumbrancets or purchaſers wirbout notice. | 
And the rule ſeems to be, that, wherever 
a purchaſer is before a court of equity 3 


the general object of its patronage, and 
not as a perſon reſting his claim upon this 


ſtatute, he'muſt appear to have been, at 
the time of his enteri ing into the contract, 


Without notice of the former alienation of | 


contract, For ſince ſuch a ſettlement, a 


in the caſe laſt conlifered; being — 


oF: * 


0n | 


28 we: 7 


* 


* a ee agreement, would lente, 
vailed at law, if, inſtead of articles, it had 
ſtood upon a legal conveyance, fo equity, 
where ſuch ſettlement reſts only on ar- 
ticles, will follow the law by enforcing - 
them againſt a purchaſer, - unleſs the con- 
duct of its favourite has been clear from 
all ſuſpicion, But where, though the caſe 
comes into equity for the ſake'bf the e 
lief, both the contending elaims are legal, ſo 

that the circumſtances of the diſpute chiſti- 
tute a caſe immediately within the operation 

of the ſtatutes; courts of equity will not ĩt 

is apprehended, on mere equitable .- 
ciples, put adifferent conſtruction on theſe | 
ſtatutes of Elizabeth from that whichpre« 
vails in courts of law. Thus in Woe. 

v. Templar, above cited, where the eaſe 
turned wholly. upon the ſtatute 27 Eliz. 
Lord Chancellor Thurlo declared him» 
ſelf reſtrained by the caſes, from allowing 


any effect to the circumſtance of the pur- 
chaſer's having notice. But in a caſe 


wherein a valuable purchaſer has taken a 

_ — of the ſubject of his con - 
after à ſettlement of the ſame 

by 1 made ſince marriage, but 


FR OD TEST St. 


/ 1 purſuant to an agreement before, though 


tion of ſuch purchaſer's title, yet, where 


will depart from its neutrality. and en- 


hand, if a purchaſer, under articles, for va- 


equity forſpecificrelief againſt an antecedent 


1 bought with notice of ſuch prior 
claim (6). Though, where, in ſuch caſe, 
he has obtained a conveyance, a court of 
law, notwithſtanding the eee of 


. — — 3 — rr nn 
8 (e) In the caſe of Ferrars v. Sherry, 2 Vern. 384; the 


ſettlement probably reſted in articles only; and then the 
| ou of notice to the purchaſer might properly cone 


wicke. Ambl. 2899. The faid caſes of Ferrars v. Sherry 
and Biſcoe v. the Earl of Banbury, have carried to ex- 
tremity the doftrine- of implied notice. The ſenſible 


PIP ee ex. | 


it ſeems, that, - courts of equity will gene. g 
rally refuſe to follow the law, in deroga. 


the purchaſer can be fixed with notice, it 


force the articles notwithſtanding the va. 
luable conſideration (e). So on the other 


luable conſideration, comes into a court of 


voluntary ſettlement, he will return back | 
ty handed, if it appear in proof that 


N * 


before the court. But that caſe extends conſtruftire 
potice yery far,, Its authority is denied by Lord Hard- 


„3 2 Chan. 
Ca. 246. | ing 
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notice, muſt ſupport his title. upon the | 
uniform. con efron of the Hate; — 2 


It ay not be improper in this place 22 
to remark, that, wherever the tranſaction 
either with the firſt claimant or with the 
ſubſequent purchaſer, is not executed. by a 
legal conveyance, but one or other of them 
reſts in contract or covenant, the caſe muſt 
neceſſarily come into a court of equity 1 
finee a court of law, while it ſtands in 
ſuch a predicament, can give no judgment 

upon it under the ſtatute 27 Elz. Thus - 
in the caſe of Holford v. Holford (7), 2 2 
where the purchaſer claimed by article, 
and the court of chancery directed an iſſue 

to try the fact of fraud; application was 

made to the eourt on the part of the plain 

tiff, to direct that an actual conveyance 

ſhould be admitted, in order that the queſ- 

tion, upon the ſtatute of Elizabeth, might 

come into iſſue; ' otherwiſe,” though the 

queſtion of fraud might be examinable + J 
generally, yet the particular conſtructivs | 
fraud upon the ſtatate could not be made 


a point for the j jury. But the application 
de nn ee een 
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1 appears, however, that the indulgent 

inclination of the-courts of equity to- 
' wards theſe caſes of ſettlements after mar- 
riage, induces them to look very narrowly 
into the tranſaction, in order to find a ground 
for ſuſtaining them againſt creditors. Per- 
* a mere recital in a family ſettlement of 
an agreement before marriage, unſupport- 
ed by collateral circumſtances, has not yet 
| been; ſuffered to outweigh the objections 
upon the ſtatute, yet, it-ſeems, that very 
Night concomitant. facts have given to 
.  thele recitals the effect of proofs, Thus, 


8 de in an | ANONYMOUS caſe (1), where a ſecond 


with her intereſt under a former ſettlement, 


marriage ſettlement was recited to be made 
in conſideration that the wife had parted 


—— to have been made after the 
marriage, but which was recited to have been 
made] in — a ee 
the 


; — 8 


$ 5." n 


agreement for the prior 


ignorant of any oireumſtanees which may 


it is eaſy to imagine" facts to 


features and gn of ſtrong! out 
a 


* a F 


in the eaſe of Renſies v. Hylton — 


noticed, the court Lern itſelf _ 
fied that the'p 


ment on the marriage, in parfyance: of 


ſtances of that caſe, was 
verity of the recital ; but he expreſſet his 


JJ ⁵⅛˙Ü¹ i Bs Ae. Ed aortic, SET 


* 


of the conſequent? ſettlement;' was! ſulli- 
_ 0 * the”: iſſues of the marriage 


the court, E 2 
ſuch agreement 0 45 upon (the frength 
of ſuch preſumption decreed che ſecond 


ſettlement not voluntary againſt creditors, . 
The ſcanty report of that caſe leaves u 


have given eredibility to e 
made out 0 fill. e 0 


2 2 7 


which, the ſettlement after marriage, don 
taining ſuch recitul, was maile. The chan-- 
cellor, putting together all the circuẽ. 
perſuaded of te 


opinion to be, that proof only of the'agree- 
ment for the portion, as the conſidaration 


3 | 


4 


2 
3 
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ezt oy FORE can 
Ko valuable purchaſers 3 and he declared his 


* wonder that ſo much proof had been pro- 
= duced a ſuch a diſtance of time. From 
1 Ry atuniations there is ground for ſup. 
| poling that ſome circumſtances not ap- 
pearing in the Report added weight to the 
recital in the ſettlement; and that in ſuch 
caſes ſome teſtimony from corroborativefacts 
is expeted to be produced; though with 
great eee for e Pp wy 
e If 


ww" 2 a ſobteguent caſe (2)H Harriet D. being 
. entitled under the will of P. D. her fa- 


Daten. 


* * 


ther, to 1000 J. in the 3 per cents. and to 

ſome other ſtock, and alſo to a ſhare of the 

reſiduary eſtate, married J. C. Aſter he 

marriage a ſettlement by indenture was 

55 made, reciting a parol agreement before mar- 

riage to ſettle her property; and: ſettling it 

in purſuance of that agreement upon truſ- 

tees in truſt out of the annual proceeds 
to pay 100 J. per annum to the wife for 
her ſeparate uſe, and to pay the remain- 
life, then to the wife for life, then among 

the children of the marriage as: the ſut- 


65 — 7 
vivor ſhould appoint· Harriet C. e n | 


being dead, à bilh was filed by theerediw. - = 


tors of J. C. praying that the ſettlement | 
might be declared fraudulent and void - 
againſt creditors, and be ſet aſide; and for 


in account of the effects of the teſtator © — 
p. D. and that the reſidue, after payment - .- 


of his debts, legacies, and funeral ex- 


pences, might be aſcertained ? and that 


the ſhare thereof to-which Harriet C. was 


entitled, and ſo much ſtock as belongte vs 


to her under the will, and was yet 
unſold, might be appliedsto. the payment 
and ſatisfaction of the creditors of J. C. 
The Chancellor was of opinion in favour 
of the ſettlement, notwithſtanding it vras 

urged at the bar, and admitted by the 
court, that a parol agreement or ſetfle- 
ment previous to marriage is abſolutely | 

void and that aſubſequent marriage is nota. 

part-execution of ſuchan agreement to take 5 
it out of the ſtatute of frauds and perjuries, 

and enable the court to proceed in eom- 
pelling | a complete rformance. We 
may obſerve in this * chat, though the 
court ſeemed to 9810 very far its complai- 


N 5 Lance 


Map Awe Un 
e 0 theſe recitals, the validity of 
ms ſeitlement in queſtion was notithought | 
| neceſſary ie ground che deni of re 
for the Chancellor was ſtrongly of opi- 
nion tat creditors could - not obtain ſati. 
faction of their debts out of fleck"by the 

alliſtance of that court any mòre than by 
__ execution” at law. It may be rematked | 
_ al that in the above caſe the wife's pro· 
Perty (z). was the ſubject of the ſettlement, 
"* Which may be looked upon as a cirtum · 
flance corroborative of the recital, by heigb- 
tdetening the probability ofa pre- exiſtentagtee | 
ment; or may be regarded as furniſſing 
of itſelf a conſideration for the ſettlement W 
ſüufficient to ſupport it without reſort to the 
1 Fappofition of any agreement before mat | 
lage. For it appears to be very conſohent 
with teaſdn and uſage that the'wife's for- 
tune ſhould not be given up to the huſband 
without ſome previous ſtipulation for pro- 
' viſions for herſelf and future family; and 
'  ..__ therefore a recital to this effect in a ſettle } 
ment after marriage of the wife's propertſ 
finds credit with a court of equity, which 
Will befriend no qa ia claims in de- 
11 e rogation 


* 


. 


98. — 


given to the huſband by the wife 's brother 
was paid three months. before the ſettle- 


to the-brother, the intention of:making a, 
ſettlement was expreſſed, though it was 


tion-"executed Was as good to ſupport 


riage teſt only in couenant and articles, 


102710 


{derations either to raiſe-aſſump/its- or uſes otzebmm 
law are grounded, to, the nature of the con 


84. RAE... Cn dont 


of intention in the cone or coptrator Gs 


rogation thereof 3 din e ef 1 1 
v. Jonet (4). where the portion which was * 


ment was executed, but in the receipt given T4. 


objected that this Was only recital, the 
court held that there was a good con- 
ſideratiou to ſupport the ſettlement· when 
afterwards müde. And it was obſerved 
by Lord Hatdwicke; that a conſidera . 


à ſntlement as it was to ſupport ark 
oſumpſit at la f). But we mut re- 
member, that if: ſuch ſeulement artes mar- 


equity o ul degree performance only 8 
CET party himſelf, his 2 


| $32; — 16! HO 3 my! ww 2 75 . 


0 e may be, per bf Aae Id 1" ; 
ſoning analogtcally from' vey -6n-which con- 


required by "theſe Dayutes of Elis. They lend ama 
different foot as to their f obje@, which, in the FH | 
caſe, is to manifeſt the 9 in the other, Wy 
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hes, thoſe 5 a him 
notice, or without 


the general creditors, aud not non 


bons fide. purchaſers and . inchimbran. | 
cers[;).-From. the report of Dundiſ v. 


fn Be, -Dutens, the facts of the caſe van anj 


v. Trevor, 
1 Wan. 


6323, 


* 


"14 
N 


(6) 2 Far 
417, and 


the caſes 


. 2255 * 


be obſcurely collected; but it ſhould ſtem 
that, if the ſettlement was made while te 
bequeſts of the will in favour af the wiſe 
remained ſubject to the legal right af. the 
executors, this ſettlement of her intereſſ mn 
no more than the court of Chancery No, 
have inſiſted upon, i a bill had been brongit 
by the huſband to compel payment dy be 
executors . according to the doctrine in 
Jeuſen v. Meulſan' 160, a8 propounded by 
Lord Hardwicke ; and in this view: the ca 
ſeems to fall within the principle of; Mu 


9 Pree. in Ve. Nycun (7),. where à huſband, 'who 


han. 232. 


= 


had made no proviſion for his wife, apreed | 
that her fortune, which was in the hand 


of truſtees, ſhould. be laid out in the 


purchaſe of lands; this agreement, though. | 


| triarriage, the coutt would not con 


Hider as voluntary, fo as to poſtpone 1 it to 


the . * the a * l i 
W 
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e obſerve; khrät it t e above 
tioned eaſb of Pündge e Baue "OO the. 4 
tote of ſrauds Wf78 ure at "ths bas, 7 9 8 
a an anſwer}, tür che del . 9 
cited ts the" Yea) ed“ tlie fette. * 
containtd: of a pte exiſtent -parol $ 
S for the ſübfequent ſtthement; 
dut that the court did not lib that 5 
ont to alter its opinidit;” wh 
in favour of dhe validity of the | 
Mor agg | Inieed the caſes" ſrem clearl. 
to have ſettled! ed 70 95 proof of a 7 — 
matriage will ſapport - 24 
2 15 7 ng cnn by which it 8 
followed up, agaitift the chain of credits 
* purchaett. But as it tot. be del 
hu wang, = 
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yet, though n&' poof Cat be Zed 
tive to them a ſubſtantive nal, aw 
R 2 9 | 


3 


ONE | * of written Smeg 5 and in 
. rairacy.0g- this. ſubſidiary light they have always im- 
Pauaxted ſtrength: to ſettlements; after mar- 
 riage, where the thing agreed to be done, 
and the thing performed, Exhibit. fo. Plain 
= a correſpondence | as to unite them in "A 
F derivation, from the ſame zoriginal mative. 
Upon,a fimilar; principle it was agreed.in 
he caſe of Lavender v. 2 above 
ited, that a_ promiſe made. by an afar; 
On; his) marriage to ſettle, bis estate W 
of age, Was, a ſufficient co ae 
1 And übe, eztlement after g riage, made 
im purſuance, of ſuch, gromy Mo 
bylaw the zent "as nat.compellabls.to 
Ap: Hall the ns 20 11 104934! 's1 it} . 
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1 li en! r th 


rT ſeems, a peo a fottiement af. 
ter marriage, can e no validity 


from ſuch agreement before marriage 


(öhether ſuch agreement be by Writing or. 

parol) unleſs there be ſuch a conformity (1) (ant 
between the thing done, and the thing 
promiſed, as 1 7 5 a veritable intention. 
of performance, It js, indeed, ſometimes. 
the practice to infert 3 in marriage articles, 
a clauſe, authorifing a deviation therefrom 


in the future ſettlement ; yet ſuch'controul 4 


being com mitted” to thoſe whole } Ty 
ariſes from the articles, the clara ef 
is ſtill founded upon tlie articles, 1 9 05 

ſtanding * the variation it introduces, and 
participates in the marriage conſideration. 

In ſych_a caſe alſo, it may. be obſerved, 4 
that the articles, in placing the parties in 


ord (r) 
1 ſituation to contract with” each other, : 


by making their mutual conſent neceſſary, 
potentially provide for the renewal Of 


2 confideration to give valle and val 


ene e 


* 


"ul 
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dy to freſh arrangements. But when 
without any ſuch proviſion the ſettlement | 
ſubſtantially varies from the agreement 
made on the treaty of marriage, it is plain 
that it cannot be incorporatetl with it ſo as 
to draw any yirtye from the marriage con- 
ſideration; Thus in the caſe of Lavender 


V, Blackſtone ſo frequently cited, the pro- 


the matriage treaty being 


miſe by the intended huſband madę upon 
to ſettle his eſtate 


wage upen himſelf and iſſue, and the ſettle- 


and to. leave the latter entirely 24 ye 
; . 1 V 


ment being only of the reſidue of the 
money to ariſe 5 the fale of the eſtate, 
which was veſted in truſtees for raifing a 


ſufficient, ſum 9 ſatisfy. ſybſiſting and 


fature debts; this was. conſidered as ſo 
tub bſtantial 5 variation as. wholly to dil- 
connect the promiſe and the ſettlement, 


ration Lond 


* 
37 * * * : iT? 


| 10 0 the cale, befors dated, of . Y, 
Stanhope ( (2), though the leaſe was nat 
" ſpecifically y. in the, contemplation. gf the 
marrying perſons at the time when the 


1 vas 90S; 1 "8, Py the general 
* 


* 


96% FRE 
on” of the parties to- ama 
7 by the leaſe, it way conſi- 
dered as grounded on a ſuffigent” eonſi- 
deration. And a liberal regard to the ge- | 
neral fpirit and "meaning of the agreement 
before marriage ſeems to have prevatled as 
to this point in the courts. both of Equity 
and Law. Thus, though it ſeems to have 
been conſidered in the caſe of Jaſen v. 
Jervit (3), that if a bond before marriage P 
be only for a jornture, and the ſettlement - 
zoes further, and entails the land upon 
| the children of the marriage, the ſettle- 
ment may be good as to the jointure, and 
fraudulent as to the remainder in reſpedt 
do a purchaſer: there being no room for 
any latitude of conſtruction where the 
ſtipulation ſo expreſsly. bounds itſelf to 
the intereſt of the wife. Yet where (4) 
the intended huſband was under age, 
and ſo incapable' of making a ſettlement, 
| and the wife's father gave a bond for 
the payment-of 1, 500 l. on his making a 
futable jointure ſettlement; here, though - 
the huſband ſome years after, on payment 
of the 1. oy ]. made a ſettlement of 1471. 


R4. 3 


4) Pree. in - 
han, $20, 


remainder. to their firſt and, other ſons in 
the uſual; form; it was he 
ſettlement was good and valid as againſt 


\ wife's Caring, and that a jointure ſeth: 
ment muſt be intended a Settlement, in the 
common form, to the 2 with a ee, ta 


_ the wife. 
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or eee een after marriage 
are often ſuſtainable againft bond fide 
purchaſers forvaluableconfſitleration, where 
they do not reſt upon any articles, pr. 
miſes, or agreements entered into before . 
marriage. If the ſituation of the parties 
be ſuch in point of reciprocity as to give 
to the proceeding the ſemblance of a con- 
tract, that ſort of valuable conſideration 
is produced, the principle and reaſon of 
which have before heen diſcuſſed in conſi- 
dering the caſe of ſuch limittees 1 in marriage 
ſettlements as are not embraced by the ori- 
ginal conſideration of marriage. In nw * 
where the ſettlement is before marr} 
the ſupervenient intereſt of a parent or 
other relation is acceſſorial to the matriage 
conſideration, and opens a freſh channei! 
of expectant intereſts to which it extends 
the protection of a valuable conſideration. 
But where the parent after the marriage 
of his ſon n his neceſſary concurrence 


to 


. *,. 


a. | cam phe Kos en. ni 
N to the ſettlement of ar eſlate, in which 


the father and ſon have ſeveral intereſts, 
their mutual conceſſion atidfaccommoda- 


tion may be of itſelf the ſourte from which 


all the limitations of ſuch ſettlement de- 


duee a valuable ſupport againſt a ſubſe- 
quent purchaſer, This doctrine was clearly 


| recognized and relied on by Lord Hard- 


5 vwicke in the caſe before mentioned of Ruſ- 
0 25 fel er al. v. Hammond (1), wherein the 
Hardwick Chancellor obſerves, that he was ſpared 


js made by the neceſſity of entering into any nice en- 


| ; * quiry into the queſtion, whether a volun- 


rey . tary ſettlement be fraudulent or not, be- 


Fiete, cauſe, as to the Ford eſtate, there was a 


12 valuable conſideration on the face of the 


ale re- ſettlement, for the father was tenant for 


3 hfe, and the ſon entitled to the remainder 
N — 4 in tail, And where a father and his ſon 


cation «fir join in a family ſettlement,” it is a bargain 

eſtar ce, for à good and valuable 9 
IN and has been ſo held in ſeveral cafes. 

_ * the caſe then under diſcuſſion; his — 

ſhip obſerved, that the ſon could not have 

ſettled the refiduary intereſt without the 

Father's help, becauſe he was tenant in tail 


_ in remainder, and not in poſſeſſion, But 


— 


1 fand 


if the father had been tenant for life, 
and the ſon tenant in fee, and they had 
joined in ſuch ſettlement, it would have 
made a material difference, for. then, his 
Lordſhip ſaid, he ſhould have thought the 
ſettlement bad, for, under ſuch circum- 
ſtances there could have been no occaſion 
for the father's. an as the n — 


, 


(1) 2 Yer. 
18. Ambl. 


121. © FH 
Has. 
(2) Cro. 
- Jac, 158. 


been within the ſtatute, 
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4 PorTION given thy nene 
1 friends of the wife is a valuable con- 


fideration for the limitations "of a ſettle- 


ment after marriage in fayour of the wife 


and the iſſue (1). Thus in Colvilè v. Parker 


before cited (a), where a huſband volun- 


tarily aſſigned a leaſe for years by way of 


jointure for his wife, and took the profits, 
and afterwards ſold it to another, it was 
held to be within the ſtatute, becauſe it 


was a voluntary conveyance, and ſhould 


be intended fraudulent from 'the begin- 


ning. But it was agreed, that if at the 
time of the marriage or afterwards, by 


reaſon of a portion given by his wife's 
friends in recompence thereof, and for a 
proviſion in favour of his wife, he had 


made an aſſignment of ſuch- leaſe to his 


wife's friends, and had afterwards taken 
the profits thereof „and then had ſold the 
term, ſuch a tranſaction would not have 


And 


— CS ITAL, © LAN dE az fc ___— GaAa@ cowoe aac 
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And (3) where the kowand] im corfidora- | 
ton of an additiondt porto of 100 % paid bot, 6 
by the wife's mother | ſettled? an eſtate of 
100 J. per ann. ue himſelf” for Nfe, te- 
mainder- to his firſe and other ſons, KT! 
and thirteen years after mortgaged bis 
eſtate with the uſual covenants ; and, p 

his death, the mortgagee brought TH oil 
againſt the ſon: ta forecloſe. ..; Lord Talbot 
ſaid it would be very hard to call this a2 
 faudujent ſettlement; bine it Ms in 
conlideration of a,m nage had, .and: of 
m additianu / Keep en of gall. Ke. 
vie n relalionn which'- cannot be ſald "w 
be roturitary: "againſt WN mortgage; nn 
lent his 8 W 1 years. afterwards, 


hd. | | kd 
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_ Again in-the caſsiof/Rinſets/Huwinodd; 
before-oltell, a portion paid after marriage 
ec fd Chancellor Hardwicke 
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Gb, Exel ere te Hiſharld,' i 

of a SRO RRC after Mering, article h e 
e uſe of Himſelf for life, remain to „ 

& of Mary bi wiſe for Ute "rithainder tothe MY of. 
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ann _— adde caſe of ſimi- 
Poly import, which was ſhortly thus: A. 
being ſeized of an eſtate in fee, married B 
but, receiving no more than 150 J. with 


his boy e of the ſaid hae wait Yi 


| remainder to his own right heirs, the court of Chancery 


paid ſuch regard to the portion as to ſupport the chim 


of the female iſſue of the marriage againſt the rreditors 


of the ſon, which creditory had obtained the legal eftaic 


' under a de iſe by the ſon upon whom bool, 


_ whomac-intereſt n che literal amport of the 


before. his 


th ; and this, though the” daügtter, to 


articles, could only claim on ibe ground, that if a bil 
bad been brought to haye chem carried into execution 
the ſeitlement would have been dire fed to haye been 
made, with a remainder to the daughters and the bein of 


Ms - their bodies, or with a remainder-to. the heirs of the 


ately-arranged,-in-a future-part-of the body of-the-work, 


 boraugh, being her orphay 
the city 1 London, ) de it from the caſes in 


the text. It has hitherto beth" cited only for the Moſs 


body of the\father. It ſhould be obſerved; that lie na 


ture of, the portion paid in this caſe of ¶ biie v, Them 
by he of 


tion ol bollateral points; but it will be more appropti- 


s where ag ſettlement. aller H! 
Flue, not m an original dense of th 


rirel 
wife's Riends. but from. ths peculiar prodicamaph of the 


wo x property. Yet jt; enforces che dosis -v0dcr 
N CC liderati on by reaſuns PISS @ furtiori, FAY, * 
4 48 0 br e . e 


7 ob new. La 

the time of thn marrnge..: rn. 
in a treaty with C. his wife's brether, the 
brother agreed to give his luſter 1000 4 
boo JL. of Wich was paid on the aqth of 
June 1732; and & ceipt Was taken from 
A. the huſpand, declating himſelf 8 
received of hisn brother the . hook in 


- - s 


on his wife: The ſettlement Was Gee 
on the 8th of Auguſt. following; which 
ſettlement was recited to be in conſider- 
ation of a marriage already had, and he 
ſum of 1600 f. paid as a marriage portian 
by C. to A. and for ſextling-a,zountuge 
and the eſtate of A, was: thereby conyeyed - 
e to the uſe. of the huſband for 
life; remaindęr to the truſtees to preſerve 
contingent remainders, remaindet to the 
wie for life, far bet; jointure, and after the 
kaths of huſpand and Wie to the uſe of 
the ttuſtees fo the tetm df manety-nine 
years, upon fich truſts as ſhhianlcb be there 
after expreſſed, and after tim determins - 
tion of that» eſtate to tho firſt; and other 
| fons of the martiage in tail male» Thee 
no declabatio of the truſty of the 
term of Es years, no- any receipt 
ON indorſed 


B . 


rer. 


. 
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Be FORE Cs. fit I! 


Weste aa. ihe packs of the ſettlement: 
and the huſband becoming bankrupt, -the 
bill was brought by the aſſignees to have 

this ſettled . ſold. And among other 
things it was contendedj that the truſt of 
9 term for want of a declaration, reverted 


to theo Ruſband for the benefit of his ere⸗ 
Kere, e r 209 I dein leg 


9⁵⁴ 2 2 2 712 2 74 A Str A r a 


4 tis; 0 Chancellor 8 t 1 
firſt, whether the deed was valid againſt 
ersditors; ſecondly;\whether,- if valid, the 
creditors: could claim any benefit under 
the- ſettlement, | as being entitled to have 
the truſt of the term conftrytd as reſult- 
ing to the huſband for their benefit. His 
Lordſhip was dearly of Spmniont"as to the 
firſt" queſtion; that th®"fefſenievit (bal 
Hot be Berend "ta anded on 4 
xhugble! conſideration. IHA on the ſe- 
cond point this':Lordſhipotheld that it 
Was involved im the deteftmination' "of 
_ the:firſts> fob if the deed Rad been vs 
 kuntaryy 4 thei chHt Tam o demianded' by 
he! Creditors hiught to ihave been made, 
hut as it was-wſwable ito mul be regarded 
1 a eee mike'sfoineore, — 


wn — 
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18. founded on new Cuꝶſderatihns. 


| uo for tlie benefit, of the iſſue! If "Wn 
huſband had been the plaintiff in the cauſe, 


the court would have conſidered the tem 


as a truſt- term only to attend the inheti- ä 
tance according to the limitations in the 


ſettlement (5) 3 and the aſſignee could. be 
in no better condition than tlie . ; 


And in the caſe of Sib v. Afb- 
bun (5), a ſettlement after marriage, con- 
tining a recital of a portion paid, and 


180 4 Atk. 


being long anteriour to the claim ſet up 


by the judgment creditor 1 in that caſe, was 
not ſuffered to be impeached by ſuch clai- , 


mant; for the Chancellor obſerved that; 
though the ſettlement was made after mar- 
nage, yet being in conſideration of a por- 


tion which "NY any * that t was 


1 — — 


— — »„—6 1 ” mes & Y * — 1 


() Vid. the cafe of Ueddld v. Hulme, 2P;Wm . 
151. where the truſtees to preſerve contingent remain- - : 


en, having been placed in a ſettlement after a limita» * © 


ton of an eſtate tail to the- firſt and other ſons, the 
kilement was decreed to be reftified without any evi 


lence of intention in the parties as to the placing of the - 


IAtk, 419. , 


we 


ET. 5 paid 


| initation ; and ſee 1 P. Wms. 234+ 2 Vez. 194+ 333» - | 


258 
5 ' paid at the time, it was not liable to be 
overturned by ſubſequent creditors. Nor 


(6) 1 8 
309. 


iſſue, under ſuch a ſettlement after. mar- 
_ Triage, that the portion agreed to be paid 


tles his eſtate upon his iſſue, in conſider- 

ation of a portion to be paid by the friends 

of his wife, it is not the recompence but 
the inducement which imparts value to 


was actually paid, as immaterial to the 
title of the iſſue; though it is not very 


with which that poſition is there ſupport- 
ed, viz. that the iſſue of the marriage 


YN 


Settlments tie n en. III. 


can it be objected to the claims of the 


was in fact unpaid; for, if a huſband ſet- 


ſuch family proviſion, ſince the fraudu- 
lent intent within the ſtatutes is as much 
diſproved by a moral certainty of the expec- 
tation, as by the actual 5 82 of an equi- 
valent. | 


Thus (6), edit to the report of 
Rane v. Hylton, or Hylton v. Biſcve, 
Lord Hard wicke ſeems to treat the queſ- 
tion whether the portion agreed to be paid 


eaſy to comprehend the force of the reaſon 


take from both bern, ſo * 55 
; | eo 


68. founded on new Conſiderations. 
they perform their agreement among 

themſelves may be immaterial to the iffue.” 

In looking into ſuch caſes for the features 
of a contract, to carry to the limitees 
under the ſettlernent the ſupport of a va- 
luable conſideration, we muſt find fome- 
body to inveſt with the character of a 
purchaſer, from whom the conſideration 
may move; and ſomebody in whom the 
intereſt reſides, and from whom the limi- 
tations'or proviſions may be purchaſed by 


band, in conſideration of a pottion from 


part of his own eſtate, ſo as to make pro- 
ion thereout for his wife and iſſue, the 
wſe and her friends are properly the 


nceſtors, from their father, and not, as jt 
ſhould ſeem, (with reverence to the great 


ents, Who cannot devolve upon the 
lhe the character of purchaſer from 
wth, unleſs they have both an intereſt in 


8 2 deal 


the friends of his wife, ſettles all, or a 


uthority above- mentioned), under both 


the conſideration. Thus, where a huſ- 


purchaſers, or, to ſpeak with more latitude, | 
tte iſue are purchaſers under the maternal 


le lame property, ſo as to be enabled to 


0 


2660 


Was, therefore, aſked, by way of objection 


— 


conſtructive contract in favour of ſuch pur- 
- chaſer, a name extended to thoſe who, 


in conſideration of marriage, by virtue of 
een e my * 


is . The caſe is zeported in 9 Mod. 12. 1 Str. 596 


2 after daring Cn. III. 


deal reciprocally- with each other, i in mea- 


furing out the e of it 1 75 
their poſterity. : 


-It ſeems hardly recendtiadic with reaſon 
to talk of purchaſers, in that ſenſe of the 
word with which we are concerned at 
preſent, without adverting to a tranſaction 
which will bear out the inference of a 


though not original parties to the contract, 
are primarily or derivatively within the 
proſpect of the ſuppoſed ſtipulations. It 


at the bar, in the caſe, of the Earl Co- 
ventry (c), (where tenant for life with 
power to make a jointure, remainder over, 
covenanted to make a jointure to a wife, 


dt. - L — — 


1 Aae to Few Gb 211. where the cal 


AP. Wms. aaa. and very fully at the end of 
in * 7 
jointure 


— 
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Fs. founded | on new Confiderations. | 


jointure, and the court was applied to for a 


compulſory execution of the covenant, in 


purchaſer ? to which it was replied ; from - 
the owner of the inheritance who 22 
the . | 


\ favour of the widow, by the remainder- 
man,) from whom could the wife be a 
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br it is not 1 get that 
third. perſons ſhould intervene to 
qualify theſs ſettlements, after marriage, to 


ſtand, as againſt pyychaſers for valuable 


conſideration. A wife, having a preſent 


' proviſion by ſettlement before marriage, 
is in à capatity to become a purchaſer 


from her "huſband, by the ſurrender 
of ſuch exiſting intereſt, of a freſh and 


even ampler proviſion for herſelf, and more 


extended and beneficial limitations to the 
iſſue of the marriage. And, where ſuch 
ſurrender of the wife's intereſt is made by 


the reabſorption of the jointure into the 


maſs of property out of which the new 


limitations are to ariſe, the above- men- 
tioned remark of Lord Hardwicke ſeems 


properly applicable, ſince, in ſuch a caſe, 


there is ground for regarding the iſſue as 


purchaſers under both their parents, ho 


to this purpoſe are joint contributors. 


2 


— 
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In the caſe, indeed, of bee 2 Lex 


nhere the wife joined. in the fata! alieng» 
in of her jointure, ſhe only could be 
conſidered as the purchaſer of the new. 
imitations, which came out of another 
tate of the huſband. That calc was * * 


R. B. upon his marriage with M. c. 
ſettled the manors of Brandon, Brooking, 
and Bardolff farm, to the uſe- of himſelf. 
for life, remainder to the - wife, for her 


ointure, remainder. to their firſt and other 


ſons in tail, remainder to his on right 
heirs, and the manor of Baupre to the 
dle of him and his heirs. - R. B. after- 


wards, he being then - indehted to the 
mount of 4000 J. and having no iſſue, 


the jointure lands were ſold for payment 
« his debts. And the ſame day he cove- 


nanted to. ſtand ſeized. of the manor. of 
baupre. to the ſame uſes as the manor. of. 


brandon, &c. were before ſettled. The 
lebts were paid, and about fifteen or 
lxteen years after, R. B. contracted new 
na for which H. became bound with 


lim, and for the ſecurity of the 4 H., 


84 | he 
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potted by Cura En. il. 
: 4 bs ks 4 geh him for one 'thoufind | 
_ years of the ſaid manor of Baupre.” H. was 
forced to pay ſeveral of the debts, and by 
virtue: of the faid leaſe for one thouſand 
: years,demiſed to * plaintiff, who Mou | 
E | 2. 
ue nnn was, e as þ uit 
the leaſe, the ſettlement aſter the marriage 
33 of the manor of Baupre, was | * 
or not under the ſtatute 27 Eliz. It was 
objected, firſt, that there were aen 
or agreement precedent to the ſecond ſet- 
tlement, to ſhew that the wife's joining in 
the fine for the ſale of her jointure, was the 
| conſideration for making that ſettlement, 
and ſo the ſine and kale el the jointureand 
the ſubſequent ſettlement having no appa- 
rent mutual connection, the latter muſt be 
conſidered as altogether voluntary. be- 
condly, it was objected, that the h 
| without the wife might have' deſtroved the 
contingent limitations to the ſons, nö ſon 
being then born, and no meſne remainder 
having been limited to preſerye them, ſo 
that the conſideration could not be pre- 
e e e 


phich muſt be therefore” conſi ered 
merely voluntary: * * bes 4s 5 


But by Hale C. 0 no" wu court . 
ſettlement was adjudged- not void as to 
the leaſe. And it was taid; that, the old ſet- 
tlement being deſtroyed, and the new one 
made the ſame day, an agreement by 
the buſband to male ibe new. ſettlement, 
in conſideration: that the wife would paſs 
the fine and bar the old ſettlement, ſhould 
de intended, and that the conſideration 
ſhould extend to all the limitations of the 
new ſetttlement: for that it ſhould not 
be preſumed that the wife would have 

ted with her eſtate by the old ſettle- 
ment, unleſs the baron would make the 
ame proviſion for her and her iſſue by the 
new; and though, it was true, % might 
have deſtroyed the limitations to ſons with- 
out bis 0jfe's' conculFrence, yet that that 
joint was not ſo well known at the time 
when the ſettlement in queſtion was made, 
ad nobody would then have: 
under R. B. if bis wife had not joined. And, 
notwithſtanding the lands in the new ſet- 
FRG were "almoſt n | 


WA n e 


_- 
| were directed to find for the defendant, 
vile, tho father bring dead. 


decided that a jointured wife, may, by re- 

99 nouncing her preſent proviſion, become a 
purchaſer, for valuable conſideration, from 
her huſband: of an ampler proviſion ſor 
herſelf; and if the ſame act, by her con- 
ceurrence in which ſhe thus abdicates her 
_ own title, involves the deſtruction of the 


iſſue of the marriage, ſuch concurrence 
will ſupport a freſh ſettlement of other 
property of the huſband upon the iſſue of 
the marriage, to a more beneficial extent 
than the former ſettlement had been car- 


relation of theſe tranſactions, yet if the 
_ ſacrifice and retribution have a clear ic- 
ſpe& to each other, both as to time and 


deration will be preſumed by the courts. 
In the * caſe of Scott v. 


— 201 ” ts on. 11 | 
thoſe-in the firſt ſettlement, yet the jury 


who was'the ſon of R. B. by M. C, k 


Th * 3 of We v. | Bell C g 


limitations deſigned as a proviſion for the 


ried, And though no precedent agree- 
ment be ſhewn, to prove the mutual 


circumſtances, their reciprocity of conſi- 


25 


* lee te and Wit. 


gell, the act of retribution 3 imme- 


diately conſecutive to the act whereby the 
firſt ſettlement was defeated, and. being, | 
it leaſt- to the extent of the proviſions in 
the firſt ſettlement, an act of natural juſ- 


tice and parental duty, the faireſt reaſon - 


preſented itſelf for referring. the whole to 
one contract. It is true, the. proviſions 
of the ſecond ſettlement. were more 
bountiful than thoſe of the firſt; but, ab 
vas faid by Lord Talbot in the caſe of Jones 
1. Marſh, there is roam for bounty in theſe | 
family ſettlements. We obſerve, however, 
that, in Scott v. Bell, though the proviſions 
af the two ſettlements varied in magnitude, 
the ſame perſons were the objects of both; 
ind undoubtedly, where the objects are 
the fame, we more eaſily unite the depri» 
ation and reſtitution within the terms « | 

the ſame ſuppoſed bargain. e 


It ſeems, too, that where, the wife 
wncurs in defeating the proviſions of 
natriage ſettlement. for herſelf. and t 
bns or daughters of the marriage, a 
element may comprize limitations: 10 
Wldren unprouided for by tl 


i 


* 
1 


— 


i 
: 
* 
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> 


_ vied accordingly. * There were other in- 


was @ truſtee) purchaſed in. E. A. died 


Saline fappirted by bears, Cu, WM. 


to impart. to them the ſupport of a als. 
able conſideration, if the unſettling inſtru- 
ment be _exprelsly ſtated to be the_ confi. 
deration for. theſe ſuperadded limitations 
The caſe of Ball v. Burnford (2) is an 
authority | for this poſition ; Which caſe 
was thus: E. A. being tenant for life of 
lands, with remainder, as to part, to his 
wife, for her life, for her; jointure, remainder 
to the heirs male of their two. bodies, ac- 
| knowledged a judgment to the plaintiff, and 
then entered into covenants with J. 5. 
that he and his wife would join in a fine, 
which ſhould be in the firſt Place to the 
uſe of J. S. and his heirs, by way of mort- 
gage for ſecuring a ſum of money, then 
to the huſband for life, then to the wife 
for life for her jointure, then to the ſons 
of the huſband and wife in tall, then to 
the daughters in tail. Anda fine was le- 


.cumbrances upon the eſtate, prior to the 
firſt ſettlement, which J. S. the mortgage, 
or the defendant Burnford (for whom he 


without iffue male, leaving daughters of 


_ the cs ads who were alſo — 


$9- — and Wife... TOA 


The . tet 
the benefit of his judgment, paying the 
mortgagee what he really had paid; for 
that by the fine the eſtate tail was barred, . 


and the judgment let in, and that this 


ſettlement as to the daughters was volun- 
It was admitted that the fine had 


tarred the eſtate tail created by the firſt 


ſetlement, but it was inſiſted that the 
daughters were purchaſers by the mother's 


joining to bar her jointure; and that h 


conſideration. did extend to the eſtate f 
her daughters as well as her: own, But 
the Lord Keeper was of opinion, that, 
though this igt have been made a good 


conſideration for both ; yet, as it was not 


expreſſed in the deed that the mother's . 
concurrencę in barring the jointure was 


to be any conſideration for ſettling the 
eſtate upon the daughters, the eſtate of' 


the daughters muſt be taken to be volun- 


tary, and therefore a judgment creditor © 
ought to have the aſſiſtance of the court 
before the daughters. | r 


With 8 to this caſe, gd 1 
| that, if there had been no outſtanding 


legal - 


%, 


=. 


. % 
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legal e ates, ' that the fredtor might 
have had the benefit of his judgment at 
Haw, it is evident that by the fine he would 
have been” let in upon all the intereſts 
under the new ſettlement; and that, as 
againſt the mortgagee himſelf there was 
no equity to oppoſe his application for 
liberty to redeem; but, as it mat necgſan 
to go into equity for aſſiſtance, by reaſon 
of the outſtanding terms, the court would 
not have afforded its aid, in derogation of 
1 limitations to the daughters under 
the. ſettlement, if, by fair conſtruction, 
thoſe limitations could have been brought 
within the ſcope of the Val uable Con. 
3 


r 


SS, << = 


- Where the wüde is Jenes wy his 
wife in levying a fine of the. wife's in- 
beritance, to family uſes or truſts, and 
a ſeparate intereſt is given to the wife, 
or any eſtates are created which trench 

upon the derivative frechold of the huſ- 
band, it ſeems, upon a general principle 
of reaſoning, that the proviſions of a ſet- 
— reſting nen ſuch inferred en} 
_ tray , 


rat (a), are” Henan * be 
quent purchaſers; - For the hulband ang 
wife ſeem both to be capable, in ſuch 2 
caſe, of being reſpectively conſidered as. 
naluable purchaſers of the ſeveral intereſts 
aiſing from ſuch a tranſaction. The 
wife has ſubſtantially purchaſed her ſepa- 
ate intereſt or eſtate, during the huſband's 
life, out of his marital freehold, and the 
huſband has given a valuable coder 
to qualify him as a' purchaſer of the pro- 
lions for their common children out * 
the mother's a e 


„ 


W un — . 


* 


But Where. under the ſlime circum» 
ſances, the limitations or proviſions of 
the ſettlement; grounded on ſuch fine, in- 
tral reſtore. the huſbatid's former in- 
tereſt in the wife's property, or ſo nearly - 
_y it, as to reduce the eee 


— 8 — — 4 — — — 1 .J 8 
a 8 _— 


(a) Na the wiſe cannot gall Sn with by 
buſband, ſo as that the contract itſelf ean be ſaid to land 
ton a legal conſideration, (for the huſband and wiſe are 
xe in law), yet they are ſo'far morally capable of con- 
taling with each other, as that ſuch contract med 9 
fed conſideration for Ger . * 


5 


0 
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may, perhaps, be ſaid to fall within the 


(3) 1 Atk, 
16. 


valuable conſideration; ſince the father's 


: by 1 of all or part of his precedent par- 


ful at leaft, whether this ſimple tranſa. 


| for life, and the ſon remainder- man in tail, 
join in a ſettlement after the marriage of 


ſhip made it appear, in a ſubſequent part 
of that caſe, that he did not annex the 


the father's concarrence, but that he ſup- 
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to a colourable minuteneſs, ſo that hit 
mere concurrence in the fine is the 


meritorious act on his part, it ſeems doubt. 


tion furniſhes a valuable confideration fot 
the ſettlement of the wife's property, ſo 
as. to protect it againſt a valuable pur. 
chaſer from the wife after the death of 
the huſband. "The caſe firſt. put, wherein 
the huſband was ſuppoſed to make a ſa- 
crifice of a portion of his marital intereſt, 


RR =» fx e 5 ta op 


— 
”Q 


principle of Lord Hardwicke's doctrine 
in Ruſſel v. Hammond (3), before no- 
ticed, viz. that where a father, tenant 


the ſon, it is a bargain for a good and 


concurrence was neceſſary but his Lord- 


idea of a valuable conſideration merely to 
poſed, at the ſame time, a relinquiſhment 


Na 


JJ ͤ N —a! e 


6 5.x 7 


veular eſtate; for it wan, afterwards, 1 
jrved by bis Lordthip, that **Wete" whe 
: plain badge of fraud in the ſettſement x 
of inotjer eſtate, which as alſo int diſpute . 
in that caſe, fine the father took back an” : 
annuity to himſelf which'was probably the * 
full value of the eſtate comprized in the 
ted ; and. therefure parted with nothing 
to the ſon, ſo that it was almoft fanta-. 
mount to a'*continnance” in poſſeſſion; 
which was always deemed a ftrong cir- 
unſtance of fraud.“ The Chanceller's 
obſervation ſeems applicable in prigciple | | 


* 


md enlarged upon in a former part of tus 
cap, where a fine was levied of an eſtate 
remainder of Elizabeth Harris the wie, s 
n which J. R.; her father,; and tenant᷑ for 

lie, and Thomas; her huſband,” joined, _ S 
but the uſes! of which fine gave back'ts' 

J. R. and the huſband the ſame quantities 4 
intereſt which belonged to them before 
te fine was levied, ſo that there wäs nee 
ting in that caſe to ſupport the'ſertjes © 
dent on the children of Thomas and Eli- 
abe, but the bare concurtence of. the + 
ties to the aſſurance; and the court'ac- | 
1 .-- _ cordingly} 


: } 
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to the caſe of Goodright 9 Moſes („ eited 225 = | | ; 
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5 bands life was interpoſed between the de 


(9 een Suit. In Lavender v. Blackſtone (5) be 


Which vas levied by the hoſband of hi 


&y — Cn: NI, 


s cordingly. adjudged. the ſettlements. void 

WY againſt a valuable purchaſerfrom Elizabeth 
alter the death of J. R. and Thomas; 
and it may be obſerved, by the way, that 

this cafe of Goodrigbt v. Moſes muſt be re- 

" garded | as one of the ſtrongeſt in the 
books upon the ſtatute 27th. Eliz, ſince 
there the ſtatutory preſumption df fraudu- 

lent intent from the want of valuable 

DL conſideration in the ſettlement, was al- 
-, lowed to be ſo prevailing, as to connect in 
- . . continuity. of. purpoſe. the voluntary att 
and the. ſubſequent valuable Conveyance, 

— notwithſtanding the ſuſpence of the huſ- 


. and he accom pliers, 


"Whether any. ard what degree of value 
is derived from the concurrence of a mar 


ned woman in a fine to bar herſelf o 
- dower out of her huſband's lands, art 
points as it ſhould ſeem of ſome amb: 


of fore cited, it was ſaid by the court, tha 
-.-<,as the wife did not join in the f 


es, toe . . 2 0 ßͤßÜRm¶K K 


| on Wee dowable; * 


= 
42 


— * 
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the 3s 5oidea, it might FRE nee 4 8 1 i 
ſettlement to be upon good conſideration, --.," 
| which, otherwiſe, Was yy N EO — 4 | 


. It appears, on ths: of that "YM Vo 
0 that if the wife had Joined in the une to 
a bar herſelf of dower, the ſacrifice on her 


part would by no means have been un- 

ſubſtantial, ſince no certain eee 

vas ſubſtituted, by the deed, in lieu of her 

caim of dower, and the proviſion, uncer- 10 

tin as it was, (being dependent on à mere 1 

' power of jointuring), was, moreover, | 
poned to the payment of the huſ⸗ 8 

band's debts. Although there does not ap- 

| pear any ſubſequent authority to ſupport - 

the above opinion thrown out in the caſe 

| of Lavender v. Blacklone, yet the princi- | 

ple on which it ſtands ſeems to be:forti- 

ted by the general reaſoning of the caſes 

F upon the ſtatute 27 Eliz. But in a ſubſe+ 

| quent caſe, determined in the court f 

Chancery (6), where a hüſband having ( 6) Ne. 

vortgaged his land, and the wife having Ver. 254. 

ſined in levying a ſine of the ſame, for the 

purpoſe of barring her right of dower, the 

| luſband, in conſideration thereof, had 

| wh þ 8 agreed 


#1 


70. et vid 
ſupra 263. 
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(7) 2 Lev. aſe of "Scott v. Bell (y) before. cited, the 


7 valuable conſideration for the fertlement ; 
if the wife in that caſe bad joined in the 
fine for the purpoſe only of barring her 
© dower,” inſtead of parting with her join- | 


and in conſideration of her joining for 


life eſtate to her- in his lands at White- 


_- ſequent+ purchaſers for valuable confi- 


| where a married woman joins in a fine 
9 oY, £34. +17 5 Sb; $4 5-00 * 838 


2 x ſupported 'R Contra Ch m 


agreed that his wife ſhould have the whole 
Equity of Tedemprion | in "lieu of her 
dower, and afterwards twice mortgaged 
the fame land, the court declared the 
een to be fraudulent againſt the 
ſubſequent mortgagees ; but ſince in con- 
fidence of this agreement ſhe had joined 
in the fine, and thereby barred her dower, 
. - the decree allowed her to enjoy her dower 
in caſe The ſurvived her huſband. In the 


— - 


_ concurrence of the wife in the deed, by 
which her jointure was aliened, way held a 


and it ſeems reaſonable"to. preſume, that 


ture intereſt in the manor of Black-acre; 
ſuch purpoſe, the huſband had limited a 


acre; ſuch eſtate would have been good 
and' ſupportable againſt creditors or ſub- 


—_ -- > ww a> © -= . —= Mo = nu DIO © a — — a 


deration. But it ſeems very reaſonable, 


_— 
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ANY 


„ Huband and Wife. 


for barring her dower, from which, fine | 
no perſonal advantage accrues to the hul- 


bend, but the benefit of which redounds 
to the wife by means of a family ſettle- 


ment grounded thereupon, compriſing * 5 


jointure, or a proviſion in the nature of a 
 jointure, exceeding her dower in value, 
' to hold this a voluntary ſettlement by the 


huſband, fince he receives, in ſuch a caſe, 
no veritable conſideration for what he be». 
ſows, the diſpoſitions in favour of his 


children, if any, not depending upon his 


wife's concurrence, and the augmented 
proviſion for herſelf ſtanding in no dan- 
ger of want of confirmation by her eles· 


tire preference after the huſband'a death. 


— q . 
EDT * 
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| Accordingly, in a late caſe (8) before cited, G 
the counſel for the plaintiff, claiming 3 a Bey 
under the purchaſer, inſiſted upon the ia 1 0 


efe& of the fine, on which the voluntary. 
kttlement was grounded, and in which 
the huſband and wife had joined, as 
| turing the wife of her dower, without 
niſing any ſurmize of valuable n 
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I Randing of the courts in caſes wherein 
the huſband and wife have been the only 
parties in this preſumptive bargain, out of 
* which the conſideration is drawn for the 
ſſſupport of the ſettlement. But the tite- 
C- _ Jary interference of the court of Chancery, 
where the property of the wife is in the 

' cuſtody: of that court, or in the hands'of 

truſtees, has ſupplied another ſort of va- 
Iuable conſideration, by Which ſettlements 
1 after marriage may be ſupported. It has 
dae been very long (1) the practice of that 
. court, whenever a huſband is obliged to 
At, 0. have recourſe. to its juriſdiction, in order 
to gain poſſeſſion of his wife's fortune, to 
© that a ſuitable proviſion” is made for 
the wife, before it tirs a ſtep to aſſiſt the 
wage > (0)- Net's is the rale e 


— * - a N * . f 
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(a) There 3 be no * 5 citing cies . 
rule . has been e and . * Re- 
ferences 


* 
* 
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$107 of the Wiſes bien, 


the diverſity. 'of predicament,” in which. a 
| married woman' T's e Tay. be, 1 N 


FEB N 
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| Gs to od of them may be found in * e 
places: 4 Vin. 199. et ſeq . 1 Bac. Abr. late 480; ihe” 
editor's note. 1 P. Wms. 383. Mr. Coxe's;nbte; 1 
Ca. Abr. 64. 3 P. Wms, zog, Andſce where Lord King 
expreſſed ſome diſapprobation of the rule, but ſubmitted | 
to the practice; and, with à ſeeming inconßſteney de- 
clared he would not condemm a mari to p pay "colts - 
for inſiſting upon a right which the law gives him, . 
whereby the coſis were thrown upon the eecutor, ho 
withheld the wife's legacy, for a conduct which, by che 
Chancellor's admifſion, the court had always approved 
of. In the late caſe of Ball v. Moni/gemery,.2 Vez. Jun, 
191, the court ſeemed to touch the emreme Hihit of ; 
the rule, where there was 4 ſettlement, on marriage, of hs 
ſock belonging to the wife, in truſt, afier the death of 
the wife, for the buſband for life; if ng; iſſve the whole 
to reveſt in the wife, wich a general power to her of 
appointment; and in default thereof to ber next Gf Ein; 
without any diſpoſition of the intereſt and diwidendè 

during the lives of huſband and wife. The wid 
ad lived in open adultery ; and a bill was brought by 
the huſband againſt the wife and truſtees clayning the 
intereſt and dividends during their joint lives, The 
huſband inſiſted that it was à mere omiſſion in not giv- 
ing him the intereſt and dividends during his liſe. The 
wiſe contended ihat the omiſſion. lay in not creating 8 
truſt as to thoſe dividends for- the ſeparate ule of the 
wiſe, The Lord Chancellor conf 710g that this Was 


3 ſund for their on. proviſion, and That, as — , 
Oey * | Sk 
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bee ofir FRED! v m 


- RE of the court's interference ex. 
_ its only i in the neceſſity of obtaining its 


7 * affiftance, without regard to the circum- 


ſtances which induce the application, And 
it ſeems to be eſtabliſhed. that | ſettlement 
after marriage /o enforced is to be re- 


garded as ſtanding on the fame foundation 


as a ſettlement made” by. the huſhand in 
conſideration of a portion given after war. 


Tings by the friends af the e "HY 
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And the court of Chinibity will wot 1 b 
pet ſettlements after marriage made 
under its own immediate authority and 
" inſpeftion; but where the truſtee of a mar- 


ried woman, before he gives up the truſt 


property, Kipulates with" the huſband for 
a ſettlement; compriſing a Teaſonable pro- 


viſion, fot the wife, and diſpoſitions for 


the benefit of the iſſue of the marriage, 


ſuch ſettlement WII! have the LanRtion o of 


ENS. 
- 


1 


th. 


were de Fa ſeparated, that Cation would be Rely 
_ defeated by giving che buſbagd:the. whole, and think- 
ing the caſe very. diftinguiſhable from, that of an expreſs 


gift to the huſband, ks, not decree for the, huſband 
br wile, but ordered the dividends in future to be paid | 


T7 court till further order, that the parties might thus 
e 150 ne e wile's et 
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that court, and tlie ſu pport of a . 
ſtructive valuable conſideration. The rule, 
however, has not extended ſo far in fa 


ſigned her fortune to the huſband (2), for 
her perſonal eſtate belongs to the huſband; 
and the court can only withhold it as 
a cautionary pledge, from which it derises 
a power of impoſing conditions upon the 
huſband for the benefit of the wife. The 
court of Chancery -refuſes in ſuch caſts, 
where the money ĩs not paid; implicitliy to 
follow the law.z but it will not enkores a 
reſtitution of what has been legally Gb 

tained (3). Neither, as it ſeems, Will K 
; interfere to reſtrain a truſtee from paymg 
i to the huſband,” But if the truſtee, be- 
fore he pays to the huſband the t 
or portion of the wife, inſiſts” upon a 
reaſonable proviſion for the wife, he has 
only done that which the court would have * 


he truſtee to compel payment; ſo that 
tte truſtee, being in a ſituation to compel 


7 


/ 


vour of the wife as to compel 4 1 
kon where the truſtee has voluntarily re- 


vid. 4 Vea. 
Jun 18. 


$3) Vie Vid. 1 


639. 1 
Wrms. kay 


12 
A Atk. 


» Ark. 420, 


one, had the money been in the hands of 
imaſter, or had a bill been brought againſt 


Fyment to the huſband, nas,” alſo, ina a 
| 25 ſituation | 
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been to raiſe a" valuable.conſideration 
for ſuch ſettlement though made after 
marriage Thus, Where J. 8. having run 
0 Prec.in AWAY. With a young woman (4), who had 
"Mw he a conſiderable portion in the hands of 
e ber truſtees,” and being unable to obtain 
pPioſſeſſion of her fortune without giving 
ſecurity to the truſtees, that it ſhould be 
2 5 ſettled for the benefit of the wife; agreed 
accordingly, that it ſhould be laid out in 
land to be ſettled to the uſe of the hu. 
band and wife, and the heirs of their bo- 
dies; upon a bill's being filed by a credi- 

cor of the huſband, the court of Chancery 
would not conſider the agreement, though 
after marriage, as voluntary, declaring 
that if the huſband- himſelf had exhibited 
a bill there againſt the truſtees for the 
portion, the court would not have decreed 
it to him without inſiſting upon ſome 
ſuch ſettlement, and dae was, een. 


(5) Was _Inanather cal (5) 0: e dance 


Aub 121, tinely, married the daughter of M. entitled 
do a molety. of 12, 000 % under her mo- 


%. 
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of the young lady. having rug 988 
on his eſtate, made a ſettlement. in con- 


ter the death of the. father, the truſtees, 
ſeeing a ſettlement made, paid the money 
to the huſband ;. and the queſtion. for the 
court was, whether ſuch ſettlement wag 
voluntary and fraudulent, or good and 
valid againſt creditors. The rule laid 
down in this caſe by Lord H argwicke was 
s follows; ©. If a young lady is entitled 
do a portion ſecured by a truſt term, which 
her huſband cannot lay hold of, and poſ- 
ſeſs, without the aſſiſtance of. this court, 
and, becauſe the truſtees refuſe to raiſe the - 
portion, the huſband comes. here for aid, 
the court will decree an adequate. ſettle» 
nent to be made on the wife, and will 
ſupport i it as. a, good ſettlemept for. valua- 
ble conſideration, But (ſaid: his Lordſnipꝰ 
W the court has gone further; if the wiſe he: = 
| comes entitled after marriage to ſuch a 
bortion, which the huſband, cannot — 3 
vithout the aid of the court, and the truſs | 
tees will not pay it without the huſband's 
| making a ſettlement, to which the huſ⸗ 
band agrees, 0 an that . tha 


ſequence thereof upon his Wife. 1939 


- . 


court 


* 
— 
- 


ce) 1 Atk. 


| makes a proviſion, it is honeſtly done, and 


Sin; eher Marr ; W 0 tif | 


court would decree, it is a 8 od ſettlement 
againſt creditors.” And no doubt can 
"be" entertained, but that it is "equally 
good againſt purchaſers ; for. theſe caſes 
. reſt upon the ſame. principle as thoſe 


wherein the conſideration ariſes from an 


original gift to the huſband after marriage, 
by the friends of the wife ; nor can it be 


queſtioned, but that the valuableneſs of 


this ſort of conſideration would be ad- 


mitted in courts of law, as well as in 
the courts of equity, whence they derive 
their origin and force. We may add to 
theſe caſes the obſervation of Lord Hard- 
wicke in Brown v. Jones (8). lf a wo- 


| man, whoſe fortune is in the hands of her 
brother, marry indiſcretely, and the bro- 


ther holds his hand, until the huſband 


is no more than what the court would 


have done, and the court will equally ſup- 


port it, as if a bill had: been brought 
againſt" the huſband to compel him to 


| Mord a e for my w__ | 


"But it ſhould "Ib" dat, f the ſertl- 


I ment hd oy huſband in a eaſe circum 


j 
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$10. of. the vis nel bed 1 
tanced like thoſe above. mentioned, goes” 
greatly beyond what the court would have 
enforced, it muſt be regarded as an un- 
 ceaſonable_ſettlement, and fraudulent, 26 
to the exceſs, againſt the creditors of the 
huſband; ſuch fuppoſition, at leaſt, ſeems 

warranted by what fell from Lord Hard- 
wicke in che caſe (7) of. Ward v. , (8). @ PSY 


The fame 2. of impoſing terms. 
on the huſband has prevailed : as well where 


a married woman. 1s entitled to a_legacy 
in the hands of an executor, as where ber 
property conſiſts of ROO: in the hands of ' 


2 ** 


ted ak $4 


— —_ = — — — 4 ch 
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(5) There may; perhaps, be ſome NES whether he , 
equity of the wife can be ſatisfied with a proviſion of 
ſs amount than her bole fortune, where the court 
has to direct the ſettlement ; vid. Worral v. Marlow, 
1 P, Wms. 459. note; and Like v. Beresford, 3 Vea. 
Jun, 506. ; but the valuable conſideration will, it mould 
; ſeem, clearly ſupport it wp ie the full amount; and it 
ſeems a ſettled rule in equity not to conſider the huſband 
apurchaſer by a ſettlement after marriage to the entent 
of decreeing bim the wife's portion, unleſs ſuch ſettle 
ment was adequate to ſuch portion: the diverſity, 
8 to this point, is between a ſettlement before and a 


enlewent rene, Ar N op. 5 
Hadwicke. l Abc at N | 


2 | . — offs Atl 0 Gi u. 


ner truſtee: But as the eceleftaſtical court art 
„ Xo poſſe à direct original furl n in 
cM, Tlepatary cauſes, which wete brought col. 
= _ Jaterallf into the courts of equity by the 
Wt frequent neceſſity involved” in them of 
compelling a diſcovery of the 'teſtators 
"ſets (O, ſome ſcruples were expreſſed, 
in early caſes, of the legitimacy of the pre- 

_ tenſion, which aſſerted, as a branch of 
8 - equitable juriſdiction, this ſubſect of mari- 
c ve. tal claim (8). But theſe: Juridical ſcruples 
5 Lab. wert neither general or laſting; and it was 
J. vi. freely declared by Lotd Hardwicke" in 
I as Ver Fewer v. Moulſon (g). above cited, that 
Gs) A. the court of Chancery wilt not ſuffer the 
$a ran huſband to take the + wife's portion 
'* (though the eeclefiaſticabcourt, which has 
A concurrent. = EY 3 to - 


ban TE r * 


_ 7 PR 1 


—_— 


eee the e Chief Juſtice of K. 5 it 

was not tilt the time of Ld. Chancellot Nottingham, that 

wite juriſdiction of the court ef Chithcery over the 

_ queſtion of legacies was eſtabliſhed. Vid: 5 T. R. i 
But it was the opinion of Twiſden J. 1 Sid. 46. 

N _ teffametitary cauſes did not originally belong to the ſpi- 

 rithal courts, but to temporal courts and Common hv. 

9 Rep. 37. b. and ſee Judge Buller's 1 in 4 

_ tins v. Hill, Cowp. 285. | _— 

5 59 . 


— 
* 


' 


* * — 


310. ee men yup 


tions ariſing out of ME oY may 
have conſented to the huſband's having it) 
until he has agreed to make 4 P e 
proviſion for the wife, and in many in 
ſtances has granted injunctions to ſtay . 
proceedings in the eccleſiaſtical court.“ 
in the caſe of Nicholas v. Niebvlas (to), a par 
decree was cited at the bar; as of the then 5 
laſt ſeal, whereby the proceedings of a 
huſband in the ſpiritual court for his wife's - 
legacy were enjoined, becauſe that court 
could not oblige the huſband tq make an 
adequate proviſion for his wife, as the 
court of Chancery would do before it 
would permit him to receive the legacy. 


In Adams v. Pierce (11) the executor was Gr) TX 


. 11. 


plaintiff; but Lord Macclesfield was clear as 
to the right of the court to impoſe teritis - 


on the huſband if he had aſked any aid 

in equity 25 & TO: of laber em 

deeiſions 

= '@ The. cole. 95 Pow Say CON Chati- 

= 325. which, countenances the huſband's power of 
WW 4cltcoying this equity of the wife by an aſſignment of - 

ber legacy for, valuable . conſideration, | is / diſapproved | 

of by the weighty.. opinion of che preſem Maſter of 

the Rolls, in 3 Vez. Jun: 512, And we may remark 

F ˙ 5: Per- 

ſons. 


— 


nat. 


— 


_ tablejuriſtivtion'vat of doubt (e. 

low, therefore, upon the ſame principle 
on which the caſes of Moor v. Rycault and 
Wheeler v. Caryi above eited were determin - 


8 wins hits this: queſtion: of | equi: 


ed, that a ſettlement by-a huſband on 


his wife, and the iſſue of the marriage, 
ö Produced by a treaty with executors hay- 
ing in their hands a legatary: portion of the 
wife, and declining to pay it over until 
wen men nn be made, ſtands n 


d 
4 9 
r 42 59 
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| fons fond. od of the 8 exerciſe of — legd 
analogies, an equitable choſe in aQiony yet that achoſe 
in action at law, and a legacy, are rights moſt ellen 


_ cially differing in the contemplstion of 4 court of 


equity itſelf, which, while it allows an aſſignment, for 


valuable conſideration, of a choſe in aftion at law, 
though purely of equitable opetation, to deſeat the 


wife's contingency by ſurvivorſhip, treats the equity of 
the wife as attaching upon the perſon who claims, by 
aſſignment from the huſband, the legacy of the vile, 
 notyithitabling a valuable conſideration has been given: 


(e) Vid. 3 P. Wms. 202. and the references in Mr. 


Coxe's Note, and vid: Dicks v. Strutt;/ 5 T. R. 692. 
where Lord Kenyon declarcd himſelf againſt the rewedy 
for legacies at common-law; principally, on the ground 
of the policy and expediency of leaving the queſtion to 


a court. which could impoſe terms on the huſband for 


the maintenance of his wiſe and family. 


* : - 
* 


| - © firm 
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mucke Cue Uh 


It fol- 


(10, of the Wife's Fruf-Pro 
2 firm and valeable conſideration; and is 
perfectly good within the meaning of the 
ſtatutes againſt fraudulent bonveyabers. 

duch was the doctrine of Lords King and 
Hardwicke in the leading caſes of Hinton vi 

Scott (12), and Middlecombe v. Marlbw (13, (19)ote 
in which caſes, though the ſettlement was 2 
conteſted by creditors only, the principle 5» 


of the deciſion plainly extends to the claim 
by purchaſers. 


But as the valuable conſideration of ſet- 
tements made under the foregoing cir- 
cumſtances ſeems clearly to ariſe from the 
dependence of the huſband upon the aid * 
ofthe court (/); and the opportunity which 
is thence furniſhed of laying him under 
equitable ſtipulations for a juſt proviſion 
for his wife and family, conſiſtency ſug- 
reſts the inference that the valuable con- 
ideration can anly exiſt ae the bounds 


F 
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(f) See hs late cafe of Pringle v. Hedgſon, 3 Vez. 
Jun. 617. where the ſettlement, by the huſband, of 
lock ſtanding in the wife's name, was declared void, 
though the wife was admitted to have a claim to a pro- 
Nwon as againſt the huſband's creditors, | 


ö et 
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| SOLON. th oe” wu 
RP I harten, Whererer 
therefore, the huſband can, by an afizn- 
ment, virtually and beneficially poſſeſs him- 
ſelf of his wife's. intereſt, the rational 
ground fails whereon e con · 
* — 5 he raiſed, 
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the queſtion as to the operation of 
iugnments of this ſort of mixed or quali- 
fed intereſt. The effect, indeed, of a. 
whntary alignment by the huſband gf 
his wife's portion is clearly eſtabliſhed (1), (9) + * 
and ever ſince the caſe of TFacobſon'v, . 24 
lens (2), it has been fettled-law, 't th . 
though by the bankruptey, of the r 
il ſuch property of the wife as he could 
ſign or releaſe, paſſes to the general af. 
bences by the aſſignment under the com- 


on (3), yet ſuch 'affignees ſtand only...» 
de place of the huſband, and are ſub- Vel 4. 
1 Wt to the fame. obligation in equity to 


ſake N * the Me (6). The 
| | caſes 


5 " 
4 , 


— 9 — A. * * 


ly Va e inwhichan- 

7 opinion ing in "Miles v. Williams, 1 F. 

. trenching upom the ſcope-of this rule, was 
va Sunied 


ME diverſity * opinian os 3 jo 


. courts 4 to this branch. of the ſubjec is Wap 

flated thus: It is clear ch at te neral allighees of 
the/buſband (whether by operation Sf 

ate fubje&} to the Tame equity with the huſband himſelf, 

_ and'it; does not ſeem: KA dic the vile, 


2 , or hig repfelentatives or general af 
We the 210 of of 25 n mY See g Grey y. 725 


12 
4 


It win de endeavoured to de ſnewyn, alſo, that truſt tem 


| cates collected i in the clear and accurate 


2 particular aſſignment of the wife's choſe 


* E wen. 
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pot ex of the huſband over them.. 


— ofte A! can 


note (4) of the laſt editor of Pere Williams, 
" ſtated it as a queſtionable point, whether 


in Aon (9) < or truſt term by the hg 
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Wy 
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250. and Mr. Coxe's note, 1 P. Wm, 458. where 
the deciſive reſult of the poſitive determinatiuns of the 


hw or ob 
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| 
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ſ 
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HE wiſe was d GRitioner. Nhe b. Moilſn, 
2 ME. A7. and the caſe of Morra v. Marlary in Mr. 


rd $9: 

(4) The-caſes cited and uhe;reaſppin . 
Mr. Coxe s note, point only to a wite's choſes in aftion 
in equity; we muſt therefore, the deter to underſtand 
the ſobjed. diveſt our mipds ſor the preſent of all con- 
cern with legal. ehaſes in action ; ich by the . 
ments uſed | in a future page, may appear to ſtand on 
a very different ground from equitable choſes'in action. 


and'equitable choſes in action of « married woman, ne 
_ capable of being ſet in very different-lights, as to ib 


| ” A ny 2 on 
which the court of chanceery ng + "2 200 
cſe a controul, by Ttpoſijig tering be „ 
your of the wife the particufar 
fignee,”* Ih regardi g the queſtion” 5 F 
ifetts td prineipel fubſeck, ir may be öb⸗ 
ſerreck that, i the Jurifcherton of the cqurt DE 
topped ſho! of this extent, a contratt | „ 
entered into By tlie Soſband for making 
proviſion for his Wife, the benefit of whoſe 
portion (the oftenſible "conſideration 11 
ſuch contract) it was in his power to ob- 
tan by aſſigning it far. an equivalent, 
would want that compulſſary ground Wwhien 
ſeems to form the m_— us - 2 * 
r ee „ rr 


. 


Since the caſe = Like v. Bongs (0. 2 15 2 
however, this doubt may be conſidered as 24 ws. - 
removed by a deciſion which has fixed le, 
won the baſis" of judicial authority the — 
foating opinions of Lords Hardwicke and 2 . 
Northington. By t that caſe it was decided, Vel üs, 

for the firſt time, by a decree, that if 

1 huſband make an actual aſſignment, 

thovgh for . conſideration, of 
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Settlements after Marriage Cu, m. 
the wife's property (e the. equitable title 


| 
of the wife to a proviſion. is binding upon 
" the aſſignee ; which deciſion was exprefaly 
founded upon the reaſoning of Lord Har- t 
wicke in the caſe. of Jeuſen v, Moulſr, t 
above cited, who there obſerved, that, if 5 
he were to allow ſuch aſſignments pre- ſ0 
vail, they would trip up all the care and t 
caution of the court: for the huſband b 
| would then have nothing to do but to take a 
up money of a third perſon. .. " 
"With reſpect to the cholls'] in action of 5 
the wife to which the huſband has a Jg * 
title, it has before been obſerved, that a 
court of equity, unleſs called upon for its F 
aſſiſtance in reſpect of ſuch-property, will ( 
not ons or () with the buen legal 1 
"= The Maſter of the - Rolls, by denying the caſe of f 
Povey v. Brown, Prec. in Chan. 325., fhews that he Wm 
blended legacies and truſt monies in his conſideration o 4 
this point; and there ſeems to be no ground for treating 105 
them as diſtinguiſhable in principle, as 4 80 are con- 15 
| + neQeed with the preſent ſubject. the 
(4) Neither, as it ſeems, will the court, where the 


wife has a rent charge, interfere with the huſband's 
legal remedy by diſtreſs, an order to enforce a proviſion 
for the wife. Vid. . 514. | 
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1 of OE nne 
means of Fcp ver) (6). The court! of Ty 3 : 
Chancery: K e e ee of allowing 3 
z bare aſignment ol a choſg in action by 3 - "Mi 
the huſband” without any” conſideration,” 45. were = + Þ 
though void as te the aſſignee, to change thin point is i 
the property and veſk it in the huſband(7); 1 | 
But. a different rule now prevails; and it Wins w 
ſeems to be perfectly edel that the wike's 1 
title by ſurvivörſhip Will not be diſturbed" p a. 
by ſuch aſſignment by the Huſband w_ Ty”. | 
out (e) valuable confideration (8). But 90% 
with reſpect to ſueh Jegal ſuhjects, the wife nr. 
can have no claim for a proviſion as againſt- (© via 
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e) And it appears that 1 he confining. © 
Aienment will not bind hs; wits. Surviving HW 
108, 417. 


| an aſſignee for valuable — 3 bt 
| E | | < 

$ M$ eve : 
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of (f) It ſeems alſo. that 1 n 9 | TY 

A wpicy of the huſband” take the property in ſuch if 

of dl the wife, clear of any equity in her favour 3 3 8 * \ 
ws V. 251. 2 Atk. 418, ct ſeq. for the aſſignees are only 1 


ubje&t to the bankrupt sequities, and he might have re: « 1 
heed the thing in action into a thing in poſſeſſion - „ 
nienever he pleaſed, But it js clear that, in other cases. "hl 
ich intereſt of the huſband in his wife's legal choſes in 
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r een 
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| +a tha bind: was nat mer SIREN 
do ſoch claim, and it would-be hard to (et 


it up. againſt one who gave a valuable 
. conſideration for the huſdand's title. But 
where it was not competent to the hoſ. 
| band to reduce the property of his wife 
: * into his own poſſeſſion without the aid of 
2 court of equity, the court, which will 
nat endure to ſee its ſalutary controul 
ep eluded by eircuity, conſiders the title of 
_ the aſſignee to be ſubject to a ſort of pa 
ramount equity, which e to in 
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gt . ation, will not | poſs without a tte confideration. 
 "M may be regarded, indeed, as an univerſal rule in 
equity, that a valuable or good conſideration is neceſſary 

10 24/6 the thing where the attempted transfer operates 
wholly by equitable ſanQtion, and new title of 

pure equitable. creation, as in the caſe  affignment 

of poſſibilities of legal eſtates and of. choles in action. 
Though, where the tranzfer has its ee in equity, not 

| becauſe the conveyance itfelf is of equitable operation, 

but becauſe the thing transferred is of equitable cui 
Zance, as in the caſe of equitable veſted eſtates, the 

.  » tranſaftion does not of nn found itſelf pes uf 
4 r ome Og | 


x ( 


A ſettlement, 


$10: of the Wife's Tru Property. - 
A ſeitlement, therefore, of a bare afleſe 
in action, ' ſtands differeptly cireuniſtanecd 
from a ſetilement of property, which the 
huſband muſt. Ber fo, the aſſiſtunce of 
equity to obtain polleſſion of, and, if made 
altetſmavriage, ſeems; unſhielded from the 
oerifidiv-of that pritiple of conformity 
to the ſpirit A the ſtatutes againſt fraudu- 
lent Wi gag tn? N N in courts of 
nne 


— 
1. 


gem, to which we muſt reſort for many 
of theſe diſtinctions, is admitted to apply 
with improved analogy where a jud 


woman, who afterwards' marries, hayigg 
by the conſent of her truſtee been put into 
poſſeſſion' of the land extended ; for it 


band may aſſign over ſuch extended in- 
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(f) Money ſecured to a feme covert by mortgage; is 
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in Chan. 118. ; and the diſtinction formerly allowed be- 
tween mortgages in fee and for terms of years, has long 


_ to be law. Vid. iP, Was. 458. and 2 Atk. 
20 


2 


The qualified maxim of. equitas fequitar | 
is given to a truſtee in truſt for a fingle 
ſeems clear that in ſuch. a caſe the huſ- 


won a foot with her other choſes in action. Prec. 


tereſt, 


8 


7555S 


— 


the truſt, without valuable rior 


WA, notes the — 1 


as without doubt he may in the parallel 


E at law, where a woman, who has a 


© judgment which is afterwards extended by 


elegit, marries, for it is then no uns er a 


choſe in action but res judicata. 2 
a caſe, therefore, the court will impoſe no 


terms on the huſband; and if he ſettles 


ſuch a ſubject, after marriage, it ſeems to 


4 be a voluntary and fraudulent act within 


the meaning of the ſtatutes againſt fraudu- 


lent conveyances. So, if the terms of a 
decree in favour of a feme ſole, be to hold 
and enjoy land till a debt due to her be 
paid, and ſhe is in poſſeſſion of the land 


under the decree, and marries, the huſband 


may aſſign ſuch intereſt without valuable 
confideration (9), for ſuch equitable extent 
is conſtrued by analogy to a legat extent, 
and we have ſeen what would be the huſ- 
band's power if the extent were a ſtriet 
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HIS 3 of following the 1 
T has alſo been obſerved in equity, in 
reſpect to terms. of years held in truſt for 
married women; and ever ſince the caſe * 
of Sir Edward 7 urner (1), determined (1)/x Vern. * 
upon appeal (2) to the Lords, it has been Sl. .. 
conſidered as, competent to the huſband 2. 
to paſs the intereſt in ſuch equitable chat- () ee, 
tel real to his aſſignee, (except where it which — 


has been created for the wife upon (a) the made, and 


marriage with the privity and conſent. of revered 
the huſband), unſhackled by any eq uttable ment of the 
claim of the wife. And in a e (3) which a ca. 
ſoon afterwards came before the. court, ” Pr 


the authority | of 7 urner's caſe \ was con- Ve! 8. 


tro 


8 „ nn — * 
* * ; "— 2 


00 1 But where the term is f a 
by the huſband after marriage, inſuch caſe effeR is 
given to a ſubſequent alienation by the huſband. for 
valuable conſideration by -the 27 Eliz. e. 4. Vid. 4 


Chan, Ca. 308. 
1 


5 3 Sertie ments aftir : l cn it 


ſdered as 2 a ſeries of con- 
trary reſolutions (5), and eſtabliſhing the 
le in favour of the huſband; though at 
the ſame time Lord Nottingham animad- 
verted upon the judgment given by the 
Lords in the former caſe with ſome diſ- 
em. approbation. In Tudor v. Smayne (4); we 
caſe of Sir Edward Turner received a fur- 
ther confirmation. There, the huſband 

having made an aſſignment of the truſt 

term of the wife, a bill was brought hy 

he aſſignee againſt the wife and het truſ- 

tees, to compel them to aſſign over the 

legal eſtate in the term to the plaintiff; ; 

and it was decreed accordingly, though it 

was ſtrongly urged by the counſel for the 
defendant that no ſettlement or proviſion 

had been made by the huſband, and that 

if be had been the plaintiff inſtead of his 
aſſignee, the court n not have decreed 


—— 


FI ä FY nn *— 


(5) Vid. the ale of age Perfull, 1 Chan. Ca. 225. 
where it was faid that, ſince Queen Flizabeih's time, it 
had been the conſtant courſe of the court to ſet afitde all 
incumbrances and acts of the huſband upon the truſt in 
the wife's term, and to allow * 1 to Fon?! 


N cn W 
the 


EN *# - 3. &© 2 er re ERESES 


the ee kim ae Ae 
without his firſt making a proviſion Top 
his wife; and that the then plaintiff, wha 
derived under him, 0 ought not to be in 
ny better condition. The reaſon and na- 


that a mere voluntary aſſignment by the huſ- 
band of his wife's truſt term ſhould be 
good againſt ber claim. In Lord 9 
v. Paſchal (5), it was faid, that the per- 
fection of the huſhandꝰs intereſt, here the 
wife had an equitable extent (ſuch as the 
decree, on which the claim in that caſe 
was founded, was adjudged to amount to), 
gave the huſhand power to aſſign it ut. 
aut conſideration; which opinion of the 
court was founded on the analogy which 
ovght to be preſerved between executed 
legal and executed! equitable intereſts. And 
ſuch caſe of an equitable extent was com · 
pared by the Chancellor to the caſe of a 
wife's truſt uf a term. So that it appears 
vo have been the opinion of Lord King, that 
a married woman's/truſt of a term was an 
quitable intereſt capable of being aſſigned 
by the huſhand withour cendermigns as 
NN the Wife herſelf. 


Con- 


; 4 


\ 


— alherence W ys — | 


terms of the wife as are "vgted;” and ſuch 


ſince a mere contingent and executory 


equity; and as the aſſignments of ſuch 
equity, to inſiſt upon a valuable conſider- 
favour of the wife, ſeems no improper e · 

| exciſe of equitable juriſdiction. And there 


in his own term, ſo as to bind his repreſen- 


authorities which have adjudged this dif- 
poling power to the huſbamd over a _ | 
term of his wife, have taken any di- 
ſtinction between voluntary and AV 
alignments; though ſuch a doctrine has 
erept into all the neee e e 
Ne 22 Fi 8 r 


1 
: : 
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. 


There may "Y a, "hikes as to the 
| huſband's intereſt, between ſuch truſt 


as are contingent and © executor y. For 


intereſt in a legal term could not be aſ- 
ſigned at law, there is no legal analogy to 
Sovern the effect of the aſſignment in 


intereſts have wholly their foundation in 


FS PSK wo o 


ation, or fetter them with condition in 


is good reaſon and authority for ſaying, 
— a man cannot aſſign the het intereſt 


VL £ : | tatives, 


Ss 


+I 


" 


beer. NN eu. 


effect of. the.huſband's —— 8 8 
aterm in truſt to raiſe. a ſum of moge 
x woman, and * em on er- r 


s ns 5 « 


(e) The reaſon for the 85 that Eine br a gobd | 
conſideration to ſupport futh aſſignments of contingent, 
legal or equitable, intereſta, (for whether the ſubje& be 
legal-or equitable, he aſſignment has its operation only 
in equity), is found in that principle of equitable gan- 
fruftion, by which they are looked upon in the light of 
contrads or agreements, Which, to entiile them tothe aſ- 
ſtance of the court, muſt-be ſounded at leaſt ert, 
furious ME i For equity will not be to in⸗ 

0 ob v, but xybere either a purchaſer i in the 
ul or ſecon ee claims its aſſiſtance. And its prac- 
od in this reſpect ſeems to turn upon the rule that, 
viatever it will do for u valuabliipurchaſer, it will do 
e eee ſort of purchaſer 
table conſideration, where; no creditors or other 
ae claimants appear, againſt mere volunteers, UNLECTS. 
And it ſeems to follow; that whetever a court 
will hold an aſſighment of 4'legal executory i * 
t will ſupport an aſfigntmrut of a parallel intereſt in 
quity, for otherwiſe it / would not merely offend againſt 
Pak. of equitas ſequitur legem, but commit. an inn 


— 


et an ee china who en 
«diverſity was ed ar 
E in the caſe of Walrer v. Sahflers 0), 
the Maſter of the Rolls refuſed to liſten 
' tothe diſtinction, and held himſelf bound 
' toddcree' (though, as he faith, againſt his 
"_— in Or gs" n * ſo⸗ 


a with itſelf. Bur a = is 
wade by a perſon intereſted in his own right, equity will 
lend it no countenance unleſs. it poſſeſs the merit of 4 
good or valuable conſideration; ſo where it is an afſign- 
ment by a huſband. of ſuch legal or equitable contingent 
intereſt of his wiſe, there: muſt neceſſarily be a valy- 
abi conſideration to ſuppart it, for a conſideration. | in 
| the. ſecond degree pk er the, Meriferias 
claim of the wiſe. Mi up bia 
But to purſue the ige o ep further; ee. 
© ids. br e ee intercR- of the wiſe! in he 
chatteFexpeftancy be füch, as that it eannet become 
vefled im ber doring dhe huſband' v lile; as where a term 
given to or in trun or che huſband and wiſe andthe 
ſurvivor, it may reaſonably be dbubted whether equity 
will give effeft:to an aſßgnment by the huſband of bit 
wife's intereſt even for valuable conſideration.” Tal 
| there muſt be ſome rules of conformity to mii this eu- 
table juriſdiction; and it may bos obſerved that, in al 
che infiinces wherein it bas given operation 00 the © 
| Ggnmient of this ſpecies of intereſt; the law.icſelf, t 
Y 444 9 a 
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S0 in a ſdubgequent 8 (89) i 90 (8). Pre. 


2 oy 
taken by the Court tö be well fettled, that 4 
where a wife has the truſt of a term, * ; 
the huſband: has an abſblute power of dif. 

poſition Over it. "0 OR 8 v. 1 


We 


5 if - 17 7 71 5 
Abe har 3 Fed, 
ter by fine or releaſe of elle alienation of the 


thing. But of ſuch an executory ſt 


of the wiſe at law, the: bound hs vo legal OW of 
Gipoling: by himſelf. By fine he cannot Without the 
concurrence of the wile; Neither, as appears in Lampet's 
ale, 10 Rep. 31. a... and vid. x Rep, 99, a; It. b. 2585 
Popham, 5. x $52. 326. 3 it by aſlignment 5353 
8. If 5 of the wiſe in a | 


d into an 


ges 
equitable, chattel lier 


/ SS 


e and 
was conſidered as furniſhing a principle 
applicable to the caſes bert put of equita- 


uuble extents. © The rule was acquieſced in 
1 dy Lord Hardwicke in the caſe of Bate: v. 
B G-. Dandy (10), and again aſterwards in the 
'* (1): atk, Sreat caſe of Jeuſon v. Moulſon'(11)-(d). In 
b a a very late caſe the ſame doctrine was re- 
luctantly recognized by the preſent Maſter 

: of the Ros: who ſeems to doubt Whether 


- 
* 1 . : a f : . ch 8 
* ap m ks OE 
ol 2 » hd L.4 of | 9 — * 
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. 10 It de been ſaid (vid. Treat. t Eg. Fonbl. note o 
—_- to ſedt. 6. book 1.) that the caſe of Strathmore y. Bur, 
70 2 Bro. C. R. 345. has conſiderably weakened the a- 
| thority of theſe caſes. In anſwer to which obſervation 

. it may be remarked, ihat in the caſe of Sir Edurl 
Niue andof Pitt v. Hunt, it was the particular baue 

Nos and quality of the intereſt that attracted the marital clain, 

and thoſe caſes turned upon 16 queſtion” of Fraud ye 
* the huſband In Strathmore 'v."Bawes,” the claim of 
of Bowes depended: upon the queſtion, whether th 
 $ | court would conififdler the power of diſpofition which i 
ko wic had created for herſelf fad which” was fuch | 
= | | its own nature, as that, if ſuffere&to'exiſt at all, it cov 
5 not become a thing diſpoſeable by che buſband, asa 
| the marital rights. In Turner's cale, as us 51 
5 er nero the hulbat 

| id not found his | 
the intereſt which had — * 
by a W of it. 


* * 
* 3s * 
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Chancery has exerciſed a controul over the «5. 3 — 
diſpoſition of this ſort of property, cancon- 
ſiſtently ſtop ſhort of any caſe where the ſub. 1 2 5 8 ; 
ject 1s of equitable cognizance, and notto be i 8 
come at by legal remedies. Until a future * 
deciſion ſhall remove this reſpectable doubt, I 
it may not be. preſumptuous to call be 
reader's attention to ſome lineament of an 
eſſential diſtinction, which diſcriminates 

the practical ground | * e i in _ 1 
kniet ae > ATC} 5 1 - 


In a View to this articular jake, of 

enquiry, viz. the effect of the huſband's. * 
aſſignment. of his wife's property, ſuch 

property may perhaps admit of a nominal 
diviſion into -choſes in action ſuſpenſine 
executory truſts and executed abſolu te 
truſts. With reſpect to the firſt denom i:: 
nation, we ſhould bear im mind that a choſe e 
in action is a mere legal night, with which, 9 
a3 a right, courts of Equity have nothing | 

to do; as a Des it * 0 to be Jub-- 


—_— 


0 in bt lr ter Wn 
by war oegury in 4 Ak. R 3 


X 2 of 


p em 


es deen eee ene | 
3 abftracted from the right, allows it to 
be ſeparately aliened, and to be treated a8 
„ a eiſtinet ſubjet. of negociation and trans- 
fer. As no equity ſeems originally to be 
attached to the thing. it muſt ſpring up 
in the very act of ſeparating the intereſt 
from the right. But, ſince, where the 
huſband. is entitled to a thing 1 in action 
in right of his wife, he muſt join his Wife 
With himſelf in an action to recover it; 
and, in the mean time, the wiſe has a 
i Chance of benefit by furvivorſhip, the court 
'* - will not give effect to the transfer by car- 
___ rying the divided intereſt or equity to the 
p transferree in deſtruction of the contingent 
. expectation of the wife, unleſs the aſſign- 
ment 18 ſapported by a valuable conſidera- 
tion; for the rule Is, that no new equity 
kan Pring up in favour of a niere volunteer 
. in derogation of an antecedent 8 80 
boweper minute. W + hol | 


33 — — — „ 
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WO pet b Equity, tying a. 
= 2 lowed * fantioned the conveyance or 
iy. FH | 2 6 | ſuch 


hd 


Saw. —_ 


ance the effect of a plendty-transfer}afd | 


3 the We 


ſuch untangible 1 woull OY 
contradict, and deſeat their 6wn-printiples 
and objects by denying to fick/a:cotvey» 


their general object of fatilitating the in- 
terchange of property by rendering it more 


pliable to the occaſions of eommeret an 


ſociety, would be fruſtrated dy theix -owp' 
outrageous caution in ſutiecting the pur- 
chaſer, for valuable conf to an 
equity which was not originally 
to the thing itſelf; and holding bim liable 
to the moral obligations of another, which 
there was no equity to enforce, H the' .. 
alienation, againſt the party himſelf tand- 

ing in the relation to . __ Wenger 
obligation referred. 


Where the * * the —_ 
woman is in the tangible ſhape of money, 
the truſt reſpecting it may be called = 
penſove and / executory. Here, as there is 
no way for the huſband to enforce pay- 


ment, but by the compulſory interference 


of a court of Equity, an original 'equity + . 
becomes attached to, or if it be not too bald 


Peaſe, celan eee with the thing 
X 3 Rn itſelf. 


n e e or erste N 
a a cafe; the active medium through Which 
the bounty is to be carried home to the 


object it is a directory charge upon their 


conſciences, and receives its completion at 
their hands. They are not to 5% but to 
4 ſomething for another; they have no 
"eftate, Which can be anſwered by a cor- 
reſpondent equitable eſtate in the ceftui 
truſt ar legatee, but have ſimply + an office 
: to diſcharge. The thing given moves in 
one line of direction from the donor to 
the donee without the creation or ſuppo- 
ſition of two coeval' and e 
eaten in law and ge" 

But as, in theſe caſes of: 8 10 
truſt monies, the truſtee or executor has a 
duty to perform, before the gift is per- 
fected, which duty the aid of tlie cout is 
requiſite to enforce, the rule that exacts the 
the performance of equity before equity can 
be granted, raiſes an original, equityinbehal 
of the wife. The equity, therefore, in this 
/ caſe, having ſprung up before the alienation, 
there ſeems to be no reaſon for conſtruing 


"100 1 to be in a e 0 
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ſtrong argument from inconvenience and 
abſurdity accedes to this reaſoning. from 


$12. of the Wil Tra Property. 
the perſon, under whom he claims. hi 


the nature of the thing, fince, according 


to the obſervation before borrowed from 


Lord Hardwicke, if ſuch aſſignment were 


ſuffered to prevail, an eaſy circuity might 


fruſtrate the ſolicitude of the court for the 
maintenance and ren of an 
Women. | | 5 n | 

Truſt terms are among the 


in the confideration of this ſort of pro- 
perty. Being equitable intereſts erigi- 


nally, their very conſtitution. differs from 


that of choſes in action; and, as an aſ- 


Agnment of ſuch an intereſt does not 


draw its immediate aperation from any 
equitable conſtruction ſupplying its de- 
liciency of force at law; hut belongs to 
the nature of the thing, the ſame neceſſity 


for a conſideration to effectuate the con- 
veyance, and alter the property, ſeems 


not to exiſt, as where the transfer being 

unauthorized at law, can carry no benefit 

io the aſſignee, - but by fiſt rau an 
| equity- 


X 4 


abſolute. of 
execyted truſts which form a diſtin claſs 
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8 for eee tent OE of 
all courts relating to eſtates in. landu which 
has given birth to the maxim ef ixquites 
equi tur lagem, ſuggeſts the txeaſon of the 
diſtinction that plainly exiſts between the 
monies and legacies of a married woman 
in the hands of her truſtees and executors, 
and her equitable intereſts in terms of 
years, which, being unintelligible ut by 
reference to their correſpondent eſtates at 
law, ſeem to depend for their very eſſence 
and attributes upon a/ ſtrict ee 
rule and —_ action. 


The niaxim 3 eguitas ſequitwr 
legem, and the rule of :expediency;'; ſeem 
to require that the power of diſpoſition 
by the huſband in this caſe of a truſt term 

of the wife, ſhould not be fettered by. 
executory obligations, and paſs to the af 
ſignee defalcated of its value by extrinſic 
claims, and the interference of a diſcre- 
2 tionary juriſdiction; and if the rules of 
| law have the ſimilitude of ſcience, we mult 
= diſtinguiſh, as to the effect of an aſſignment 
by the huſband, between the wife's pecu- 


yaw fins 7 
niaty portion, which es een d : 

through the medium of an activo duty in 

the truſtees; who are the depoſitaries of the 

thing itſelf, and effectuators of the donar's 

intention, and a truſt term deſcriptively 

aſcertained and limited, conſtituting a vi- 

ſible eſtate in the cui que truſt, cloathed 

with the ſame quality of transferrability 

as a perfect common law eſtate, and dif- 

fering from it only by being the object of 

the peculiar juriſdiction of a court of | 

1 5 eee "ar oo ; UE. 


| (f) The principle of this diſtinQion way be 1 1 
back to very high legal antiquity, The ſpecial direbtory 
truſt is noticed*by Lord Baron, in his reading bn the 
Stat. of Uſes, p. & a8. being very different from the ge- 
neral and permanent truſt, which was properly the . 
Theſe diſtintt ſorts of uſes or truſts, before they became 
the object of any ſtatute, differed no leſs in their con- 
fruftion and effects than in their nature and extent. - 
dee the obſervation in 12 Rep. 26. Tbey have been 
compared to the jus precurium and jus fiduciarium of the 
cvil lawyers. The equitable eſtates in real property, 1 
drerted to above, are the legitimate deſcendants of the 2M 
cient permanent uſes, which, upon the old maxim of - . M* 
quitas ſequitur legem, were always deſcendible, in a courſe 
ualopous to eſtates of inberitance at the common laws 
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| | ſubject as a mere fiduciary depoſit,athing 
- of manual transfer, in reſpect to Which, 
the court of Chancery will make uſe 
of the neceſſity for its interference 28 


whereby the huſband, who calls for 


ue are juſtiſied upon the true ſpitit of the 
maxim of eßuitas Jequitur legem in viewing 


of the diſtinctions affecting the marital 


— 


Serrlumenti men ' after Marriage Cu. Il. 


an inſtrument of occaſional controul, 


equity, may be obliged to 4 equity. But 


all truſt terms as eſtates of a meaſured 
quantity and definite intereſt, not depend- 
ing on a flux diſcretionary juriſdiction, 
but on a fixed and ſcientific baſis of leg 


| analogy (). 
a Theſe e may furniſh ſome 
ground for a more accurate delineation 


power over the ſeveral kinds of truſt pro- 
perty, to * a married woman may 


— 


—— 


(e) See what was ſaid by Lord W in his 
ſecond argument in the Duke of Norfol#'s caſe, on the 
correſpondence between the rules of equity and com- 
mon law as to terms of years, Chan. Ca. 48. and ſe 
the argument of Lord Keeper tires in the ſame cal, 
5 Vern. 164. 

be 


zu. — 


be entitled 3; for that there is a | difference 


in — legacies and truſt 
monics, and che truſt terms of a married 


8 : 
- 3: - 


woman, is 4 propoſition as clear as the 


diyerfity between. perſonal chattel 74] 
moveable property, and eſtates. in 
which laſt ſhould have the ſame meaſure 


in law and equity, and call for an analogy 
jol correlpondener of deciſion. „ 


The connection — * s 8 on 


this point has with the ſubject of this 
eſſay will be found in the dependence 
which the queſtion : as to the voluntarineſs 
or valuableneſs of ſettlements made by 
huſbands under the circumſtances above 
ſuppoſed, muſt have upon the preliminary 
queſtion, 7, e. Whether a court of Equity 
will extend to the particular caſe its com- 


pulſory interference. | 


e 
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ber ferment which take ple ij 
F. 
die 4s an important braneh bf ius fhk 
jeck. The books contain but few "cafes 
upon the validity of fach' ſettlements a 
againſt putchaſers and creditors ; and the 
reſult of füch reſolutions as are to be found 
upon the queſtion, ſeem. to reſt it upon 
the alternative of the inſertion or million 
of a covenant by the wife's friends or truf- 
tees to indemnify the huſband. It would 
ſeem inconſiſtent, if the mere Interruption 
of the marriage union, without. the av- 
thoritative interference of a'court of Spi- 
_ ritual-Judicature ;—of that union, which 
the common law regards as fo weighty 
and valuable a conſideration, could be 
of itſelf an available conſideration 2 
againſt creditors and ſubſequent pur- 
chaſers. But, as a huſband's rights and 
a huſband's obligations form a reciprocal 
ground for ſtipulation and contract, it ſeems 
to have been holden that, where 


1 * 


ane 


$13: gun N 
are parties to en a covenant to 

indemnify againſt the one, may be 4 

fir and ſufficient conſideration for a re- 

trenchment or abandonment of the other: | 
Maintenance of a wife and children, how- Ed). 
ever preſſing as a moral duty, is e 
no anſwer to valuable purchaſers, "oro : 
creditors whoſe debts were prior to the NW 
ſenlement; and there ſeems to he notfing 


. in the mere ſeparation by agreement to 

r a any greater regard. But where the 

A huſband purchaſes an efemption from 

* charge by the contract of ſeparation and | 

n maintenance, he has apparent motives uf 

n baniary influence, and a ſtipulated return 3 

mY n value for the intereſt or property he parts 

. with, And ſuch a ſettlement for ſepa - 

* rite ſupport has in it, perhaps, more of the 

FH quality of a veritable and peremptory con- 

fit tract, than where a ſettlement after mar- 

bo nage for the ſeparate uſe of a wife, being 

ne in proſpect of continuing harmony 6 
* md 'cohabitation, promiſes to the huſ- 

P 1 band a reſulting ſhare in the benefit oſten- | 

| r bly transferrel. 


But , independently of this 'collatetat 1 co- 
Kant" to inenmnif the huſband, a deed 
of 


4 


of ae x | | 
upon as having a — — opera- 


Our common law, which breathes ſo much 
reverence for the matrimonial contract, 
bas made no proviſion for capritious ſe- 
parations 3 but regarding marriage a9 2 
rite of ſcriptural ordination and primizyal 
ſanctity, has left to the piritual judge 
the cognizance of its ſocial and moral 
concerns. Thus the law looks to the 
duration of the union of marriage a 
commenſurate with the lives of the par- 
ties, and has not incurred the reptoach of 
inconſiſtency by raiſing a valuable conſi- 
deration out of the diſſolution of that en 
gagement which it regards as the moſt 
valuable of all conſiderations. And 6 
tender is the policy of the Engliſh junk 
', prudence, of lending countenance to di- 
|  vorces, that it has been authoritativeh 
O via. 2 faid (1) that no court, either of temporal 
1595. or..; ſpiritual Juriſdiction, has an +07g/- 
nal authority to give a ſeparate-mainte- 

nance to a married woman. 


It ſeems agreed, that the eccleſiaſtic 


judge holds his power. of decrecing al 
mon 


tion as between the parties themſelves, 


. oo» -» ' 
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 13- "grounded on valuntary-Beparation. 3 . 
mony as incidental. to his natural and au- — 
thentic juriſdiction (a). Though the ſup- 
plicavit in Chancery is of itſelf only a ſe- 
curity for the wife upon the ſuppoſition 
that ſhe is to live with her huſband, yet it 
has been ſaid, that where it is neceſſary for 
the ſecurity of the peace, that the huſband 
and wife ſhould live apart; this proceſs has 
drawn to itfelf an incidental power of a ſimi - 
lar kind to that above mentioned (2). But ( « Vas. * 
it has been laid down as contrary to. the "77: 
doctrine of that court to entertain a ſuit 
by a married woman for ſeparate mainte- 
nance, as a ſubſtantive and primary object 
of her bill (3). And the caſes of Oxenden () Ibis. 
v. Oxenden (4), Williams v. Callow (5), and (4) Ven. 


* 


Ns 

of gerhaps Warkyns v. Watkyns (6), have been (H. vas. 
@ over-ruled by the caſes of Head v. Head (7), = 

il. and Ball v. Montgomery (8). It ſeems, %. 


— © 


$) 2 Ves. 


indeed, to have. been conſidered till lately (7? 


13S | 8 lu. 193. 
(a) The incidental power of the eccleſiaſtical court 

to decree alimony on a decree proper ſevitiam has not 
been doubted ; but theſe decrees for alimony affet no 

part of the huſband's eſtate, ſo as to take it from cre- 

wn but ate merely againſt the perſon of the huſ - 


. 
8 - 
l 
- 


GY 


; gs in 7 ae 3 an ex 
preſs or implied agreement (), the'court 
of Chancery has the power of deereeing a 


_ reſted upon an agreement between the 
parties, may be conſidered as ſomewhat 


ticed in the text, which have manifeſted a ſimilar ſpirit, 
and firmneſs of doctrine on this ſubject, befidey their 


ſalutary recognition of legal principles, we we ſhall be in- 
.  debted to them for relieving us in part from the labour 


court of Chancery which occur in the book called Chan- 


ſeparate maintenance. But the import- 
ance of this diſtinction between the cases | 
which have, and thoſe Which have ar 


queſtionable, ſince the modern caſe of Le- 
gard v. Johnſon (9), in which the court of 
Chancery cautiouſly miſtruſted its oun 


competency to break in upon the integrity 
of the common law (c.) The Lord 


be = 
333 r — 4 ith. — 


(3) A We in the eccleſiafticat court has een 
Capoten as raiſing this implied agreement. 


* If this and other adjudications Neth no- 


yer * 


have really laid any foundation for future conſiſtency 


of exploring our way amongſt obicute and dubious 
caſes. The four caſes of decrees for aimony in the 


cery Reports, viz. Laſbrook v. Tyler 24. Lady . v. 
288 14 Ruſſel v. Baduuil 99. Whorewood v. 
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upon a queſtion'vf '-powet insthe Cuff, i 
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wel . ale 1 and N e 1 EXE Bs 3 
ppeat whether o or not any of. them Zo ſupported by He. 2 
| wing: in the onbſuſiadicu betrat or by an 3 
ver decided during: the; uſurpatiqns nd while er- on 
ritual juriſdiction was ſuſpended, by commiſſioners ex- 1 4 
prefily empowered to decree” alimony, and confirmed” 
by the at for confirming judicial proceedings, SR 
uthorities as to thin point of jutiſdiction- Williams v.. 
allo, and Mui kyna vr Hiathyns, referred to in the tent, 

xe caſes wherein this guriſdiQion has been exerciſed by;, 
the court of Chancery without any foundation in; the 
agteement of the parties. In the caſe of Sealing. 
„ Crawley, 2 Vern. 386. and the late caſe of Guth v. 85 
77 614. the court appears to have 
oceeded upon the agreement of the parties. In Ws, 5 
fir v. Angier, Prec. in Chan. 497- written Engier v. | 
Eager, in Reg. Lib. there was an agreement, and alſo. To 

ſome other very ſtrong ingredients to juſtify the inter. ERR, 

excel the coun. In Nichol v. Danvers, 2 Vern. 671. SEW: 

u appears from the Regilter's book, though not in bes 
won of the caſe in Vernon z and in Baron Gers 
wort of Oxengen v. Oxenden, a ſentence of divorce No © A 
ul been obtained in the eccleGaltical court. Though : 
vibe laſt mentioned caſe, az it is reported in Prec. in 
Chan. 239, the court ſeemed to diſclaim any alſertion of +4 Oo 
Jer to decree a ſeparate. maintenance, and to chule  * 4 
Mer to „ over the fund 

* | as 


9 e upon mere diſcordangy 


. in point of law than a perſonal contract 
between the huſband and wife. Hanse na- 
— eee 


ent bs" hs ben er Ae In Enes 6: Mat 
juriſdiction of the court of Cliancery in reſpett of theſe 
to caſes of agreement, truſt; and a;previous ſentence in 
the ſpiritual court. The modetn'caſes cited in the text 
have an apparent tendency to abfidge the controverſy, 


tions for ever. 


„„ 


of temper without reproach on either 
fide; to carry into effect a deed of ſepara- 
tion between huſband and wife, be 
could not ſtate the contract to be higher 


W a FF * — N 
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1 Alk. 295. Lord Hardwick&ſeemed to clünk that the 


decrees: of ſeparate maintenance ought to confine itſelf | 


70 7/ 01g 


(a) Theſe caſes of ſeparate aide * all ven 
diſtinguiſhable in principle, as they ate connected with the 


0 preſent ſubjeR, from thoſe which have frequently ariſen th 
upon'the elopement of the wife entitled to ſeparate pro- th 
perty provided for. ber by articles before- marriage, th 

© wherein it bas been determined that to a bill brought by 
the wife for ſpecific performatice, it w not an anſyer pa 
for the huſband to ſay, that the wife had eloped, and pet 
lived in adukery. Vid. Sidney:v: Sidney, 3 P. Was. 268. tra 
dn oma ale ot ws | huſ 


* . 5 7 i W. 


9 dom Aled 
. 4 \ s 4 % 


| 505 — | 


compelled: bim to go farther, eee "al 
ſider that contract a ſeparatoꝶù by which . : 
the huſband and Wifé exclude and exones - 5 a" 
rate-eachi-other-frotwthe-rights and duties 
ariſing- from matrimomy His Lords 
cited the caſes of Mildmuy v. Milumiy gro) ns a 
and Hino V. Nelrhsope (17% im pee © 194 
hic eaſes the court gefufcd 60 Ente ed 0 
any juriſdiction dpom a contract between 
buband and wife. It was "obſerved 
alſo by his Eordſhip, that in the: caſe 
of Head v. Head (14), Lord Hard- (% 3 A. 


„ vicke bad erpreſſel che fame Gpinieen 
af | as to the defect of Juriſdiction inthe 
„wor, and had fad that bee bs 
4 r it ban den = 
ne- 2 n. 1 einc * e r e 2 


62, ftp 48 Md le 


Upon this ep of ei EY 
the preſent Chancellor further obſerved, 
that the caſts in v flen te eöürt Had ache 


* 

mage, this unwillingly, were firſt, where's" third 
* party had intervened, as whete third - 
4 perſon, with Whom the huſband might con- 


nac, hound Himſelf to indemnify the. 
band e the debts' of” the Wife, 
| n which 2 OR 7 


ey, 2 


Vern. 386. 


& Angier v. 
© Angier, 
Prec. in 


. e 


925 Vid. 


cholls v. 


Denvers, 2 
| Vern, 671. 


922. 
was a plain ground for the court to go 


applied to for making ſomecproviſion/for 


that which ſhould maintain borb, it would 


it moves ſhould. loſe and the other ſhould 
gain the ubeie benefit of it. The Chan- 


the relation of marriage, that verein the 
Property being in truſt could-only be ſued 
in equity. He was, therefore, of opinion, 
that the incompetency of the court to 
enter into the conſideration of the rights 


| % as his opinion inclined. 
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which oailed a;proper; confideration/(19), 
The ſecond order of caſes in which then 


upon, was where a fortune anerud ti the 
wife after ſeparation, and the court ws 


her but of it (4). For if,” ſaid his Lora 


ſhip, it happens from the ſituation of the 
arties, that they cannot enjoy in common 


be v 


ery hard that the party from whom 


-cellor then mentioned as à third ſort of 
caſe wherein a court of Equity might tabe 
into conſideration the duties ariſing from 


and duties ariſing from marriage was an 
anſwer to the bill; and upon the general 
abſtract queſtion, he obſerved, that he had 
met with no caſe except Guth v. Guth (45) 
(vbich he ſhould wiſh a further _—_ 
it) to 
7 5 entitle 


953. — n 
entitle” che Wr de held fuck''s "_— * 
Aon We 1908 IOIIE ua X 
09 UT FI ee 15 | ly 8 ER | 
The-principle.of this caſe; dagen 
imports a tendency toi reſtore to the ſpirks = 
wal juriſdiction ĩts proper cogniz anecʒ ſeem . 
widently to be grounded on the'advption 


of an ancient legal maxim which has been 
ſhaken by a caſe determined in the court 


tive rule of law, according to which a mar- 
ned woman can acquire no property, real 

or perſonal, and is under an incapacity"*to - 
contract, was ſaid to have given Way to 

the prevailing cuſtoms and manners of the 
times, and to the more convenient doe 
trine (17) by which a ſeme covert, aſſuming (17) Bee 


tents and 


ſuch; And by the judgment of that court * 
t was implicitly reſolved; that a huſband 

ming ſettled a ſeparate maintenancs uporr 

lu wife by deed, was totally and ultit 
charged at law from her debts and con- 
rats, If that cue, and others of "the 
n tie opinion of tho 


of King's Bench (16) in the time of the ig ant 
late Chief Juſtice. + In that caſe the poſi- r | 


anſwer 


the appearance of a feme ſole, is /o"all in. t this or 
purpoſes capacitated' to act 'as' i 21 


8 * court expreſſed in Angier, v; Angier, have 
finally reformed the law in this reſhe, 


uon be complete in law, and the huſband 


-& 


— 3. Cu. ll 


there ſeems to be but little ground for the 

ſcruples of the court of Chancery in any 
caſe to deeree a ſpecific performance ol 
articles of ſeparation; ſince if the ſeparz- 


has thereby a perpetual and radical releaſe 
from his marital obligations, the court, as 
it ſhould ſeem, can conſiſtently feel neither 
want of juriſdiction nor want of conſider- 
ation as an obſtacle to its interference; 
neither, as it appears, will there exiſt any 
goodground for the giſtinction betxeen caſes 
with and vit bout the ingredient of a cove» 
nant from a third perſon for the indem - 
' nification: of the huſband, which hs 
| hitherto governed the - deciſions. of the 
. courts in queſtiqns between parties claim- 
ing under ſuch ſeparate maintenances by 
. feed, and perſons coming in upon valy- 
_ able conſiderations, under the ſtatutes of 
Elizabeth. But the courts, both of Jaw 

and equity, have viewed with jealouſj and 
ſigns of diſapprobation the caſe: of Cerbel 
3 Poelnitx. They haye not adopted its 
erg —— bots ny 1 #- 


4 
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1 * 


ciſions its authority. has been reduced to 
| caſes of perfect circumſtantial coincidence. 
Rolls brought into vier all the caſes œꝛ 
the ſubject, and added to his own the 
doubts of Lord ae expreſſed in 


Whether a feme covert ſole 3 by the 

cuſtom of London, was liable to be ſued ' 

in the King's Courts upon her contracts 
without her huſband, (the. queſtion as to 

her power of ſuing without her huſband 
having been determined in the negative in 


2 been decided by the judges of the 
exchequer chamber in correſpondence with 
the ancient rule of law as to the general 


J 


„ 
— 


et ux. v. 


to be taken between this caſe of a ſeme Terms | 
covert ſole trader by the cuſtom of London, 
and a feme covert living apart from her 
huſband, as to the queſtion under conſi- 
deration; for while it has been admitted - 
that in the firſt caſe the huſband, by rea- 
F fon 


B. 28 7 


6 
S | 
* 
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In Hyde v. Price (18), the Maſter-of the di gu, 


Elab v. . e en 4 Claes, v. (19957. * 
Adams (200). ir ft + , Cera.” 


the caſe of Caudell v. Shaw (21), has re- GN4T. OY 


legal ineapacities of a feme covert (22). 622) . | 


A difference, however, has been attempted ebb ex. ö 


. ſan and libuty of, his / wife; though not in 


dant,e Ribas heen contended that the total 
7 eee of the huſband intereſt qu 


Vite enjoying a ſeparate, ſſupport ſerutdd 
to ber by deed, gives to her the entiram- 
pacity to ſug and thg ſuach (F) and to charze 
berſelf perſonally as affeme ſale: But this 
is taking pro concefſs a ſuppoſod effect of the 
decd of ſeparation, which na not ſo rea- 
dily be allowed. It ſeems by no means 
clear that the parties, notwithſtanding! 


the ritual court for a. reſtitution. of con- 
2 5 Chief, Juſtice of the Common 


| Pleas, in the caſe above refered: to, it re- 
mains to be ſeen whether ſuch;courtwould 


e com 
fontofbis ini net: 


hes, effects, eugbt to be made a:coidefen. 


the perſon as well as the property of the 


ſuch, an inſtrument, may / not proſecute in 


rights, and, as was obſerved by the 


hold it in the power of the pages then 
Irr- rr 2— n — — — 3 


Y Gundi v. Halper et ux. aa the ſettle- 
ment of the wife's property upon her was confirmed by 
a decree of the Houſe of Lords to be for, her ſeparate 
maintenance, Lord Hardwicke C. J. would not pennt 
a 125 in in pleading, Vid, ca, temp. ne, a 

ves 


olves 46 difſdlve)avy- of the dottev of that 


2 AN Ra e 


17 


contract with his wife from all poſſible 
liability to her future debts, then are the 


bial connection dependent upon the will 


far if the huſband can diſcharge himſelf 
by ſuch contract with the wife, the bar- 


vhle- living on a ſeparate maintenance 
ſettled by deed, It appears then, that the 


particular contratt which was forged in 
the preſence of God, and whether in ſuck 
caſe the courts'of earn * n Nu 


If the nnn can be e by 


rights and duties ariſing upon the connu- 


or caprice of the married parties. This 
ſeems to be the true ſtate of the queſtion; 


rier is burſt by admitting her deed to be 

good in law; and after this it ſhould ſeem 
to be an « inconſiſtent. ſerupuloſity to re- 
quire the huſband to be made defendant 

in actions upon the contracts of the wife, 


1 doftrine which diſcharges the huſband, 

of and capacitates the wife to be ſued r 

120 bim, where they are ſeparated by deed, 

i muſt involve the tion that the ng * 
Ms in of marriage is wholly ſubmitted ? 


their 


" * 


ug. 3 . 


Laws, 29. 


| to che purpoſe of a ſecond marriage, a mo- 
mentary diſcord may diſunite the moſt 
ſacred. and important of civil ant en 


| — from the debts of his wife, con- 
tracted during her ſeparation from him, 


Angier, aboye cited, and to have been de- 


Baruell v. Brootes (240, and the +before- 


ſeemed to turn wholly upon the poſbulatun 


ua (g); and that being not liable to the 
debts 15 e r nn 3 


diſcharge of the buſband, and to endue the wife with 


ip giv —— eng * 


13 ſpontaneous motions, 


connections. 


his abſolute hid final tans of the 


ſeems to have been admitted in Angier v. 


cided (perhaps not irrefragably) in the 
eaſes of Ring ſtead v. Lady Langſborougb (23) 


mentioned caſe of Corbett v. Puoluitæ, which 


that the huſband, in ſuch caſes of ſepara- 
tion by deed, has a plenary diſcharge at 


Dre 


+4 


* 
= 


(g) If ich deed can operate as an «abſolute and final 


. 
r „ 


the legel capacities of a ſeme ſole, conſiſleney and un: 


ſormity require that all thoſe opinions muſt ceaſe to 1 : 
law which aſſert the buſband's controul with ref] 

ſuch perſonal property as accrues to the wiſe after 5 le 
W Sed vid. Palas v. RN 1 Ven. 261. j 


or 


\ 


or execution, it ete abſued to infiſtwpon = 3 
his being joined in the action. Hut the * 
pofulatum is the point in diſpute z1/avery - 
different ſenſe of the 'exigency«. of, Jegal 
principle and legal policy was entertained | 
in Harcbett v. Baddeley (2 5), and Lean v. £95 
Schutz (20), by the judges who decided _ 
thoſe caſes. And pacticularly in thefirſt- Black. 
mentioned of thoſe caſes,” the peril of in- u * 
roads upon fundamental maxims was for. 
cibly illuſtrated by example. Courts of 1 
equity have on this queſtion felt the dan- 
ger of diſturbing the elements of law. 
Where theſe courts have fully eſtabliſhed the 
dominion of a married woman over her 
ſeparate property (5), and have decreed 
truſtees to convey according to her direc- 
tions, they have prudently ſnhrunk from 
the propoſition that a wife can charge her- 
ſelf per fonally, and have refuſed decrees to 
eb * to * her e en- 


* 


1 * N. 
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00 * wer in. its s full extent ſeems to have been 
floubted by Lord Hardwicke in the caſe of Peacock v. . 3 
Mak, 2 Vez. 191. but the point ſeems to have been 7 We : 
ſettled in the r | 
hen b Bro. P. C. e ae 


- gagements- 


MT 93 
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| But the generality: een of: this rule, 


marriage by way of ſeparate-maintonance, 


uſufcuẽt without a power of alienatian 


deſtination of this property annexes ac- 
cording to. the reaſoning. of that = a 
——„—ͥ 2 ———— 


i) This ſeems. to be the true — 
5 D Tenant, 1 Bro. Ch. Rep. 16. 


we dota. oa boite 21196. 2 brikd 


thing in equity the abſalute con- 


wu of a wife over her ſeparatei property, 


has been reſtrained by a late caſe (ys · 


termined 1 in the court af Chancery; the 
ju 


of which. caſt ſeems tu ſuppoſe 
a clear diſtinction between the proviſign 


ooh N ried woman ſettled upon ber after 


and property limited by the Marriage ar- 
ticles; gr ſettlement to her ſoparatecuſe; as 


to the ęxtent of her daminign over it: a⁰ 


the Maſter of the, Rolls ſeemed ta che af 
opinion that a feme covert has any the 


with reſpect to that property. hich conſti: 
tutes her excluſive ſupport undet a deed 
of ſeparate maintenance. + The peculiar 


: bear 


ads „ 


. / y T.. ĩð 


$13- , grounded un voluntary Separttion. 
neceſſaty, limitation tothe wife's: interelb 

in zt add power. over; it and this dołtrine 

turns, as it ſhould ſeem, upon the Hul. 

band's being onerated at law with his | 

wife's ſuitable expences notwitkſtandin wo 

the deed of maintenance. 1 

which opinion it was obſerved in the 

argument for the defendant in Leun v. 

Schutz above cited, that the agreement be- 

ing for the ſpecial purpoſe of ſeparation 

ought not to be carried beyond it; . 

though the arguments of counſel are not 

meant to he referred to as authorities, 1% 

it may not be irregular to remark that in 

the reaſoning on the defendant's ſide in 

that caſe, will be found im a ſhort compaſs 

ſome of the ſtrongeſt grounds in ſupport | 

of the ancient rule of la /. Our attention 

is attracted hy the cogent remark of the 

Maſter of the Rolls in Hyde v. Price, vit. that 

it vas not determined in Corbert v. Poelnitz - 

vhat was to he the caſe if the wife ſhould 

become a pauper; could not the pariſh 5 

call upon the huſband to maintain her? 

And we are reminded by a modern wWii- 

ter (28) that the caſes of Ning feat v. Glen 

Laneborough, Be Ve Brookes, and Cor = 1 6am 

: but ES 


/ 


— AY uu ea. III. 


. Rr v. Nein, (though” they” have been 
---___ fuppoſc@tofurniſhia general rule of law); 
a or advert to tile adecqusch of the epa. 
J ene or to the circumſtances 


of tlie Huſband ar the time of Reute 
3 rie MOLE ee 08 1 | 


We * 00 FOE the 1 108 ks 
rities the following ſimple propoſitions. 
A woman by her marriage becomes to all 

legal purpoſes one with her huſband. In 
conſideration of Jaw he cannot ſephrate his 
wife from himſelf for the purpoſeof making 

2 gift to her of any part of his property 
real or perſonal (2) ſo as to veſt in her 

an excluſive right during his life A wife 
has no inherent original power of con- 
tracting even for neceſſuries aguinſt bis 

| conſent, but her power of charging him 
| % neceſſaries and things ſuitable to his 


DD 1E 


1 05 . bas. 3 e of cqoity havs ola 

1 reſpe ted the rake; vid. Ae v. Giles, 2 Vern. 385; 

2 125 Beard v. Ari 3 Ate; 74. But it muſt be conſeſſed 
ct in many cales theſe giftb have been ſupporiel in 

equity. Vid. Stanning v. Stile, 3 P. Wms. 334+ Bel 

. Hyde, Prec. in Chan. 328. Moore. v. Freeman, Bund, 
ay ſed vid. Legard v v. N cited fupra, 320. 


Ws Re degree, 


f 


8 13. — — 
degree, 1s founded on reaſonahſe pie 


rafts to: Ge ec are ehe an 


The jury are the judges of this implicit 
aſſent. If a huſband allows his wife 4 


continues, the implied promiſe is ſatisfied 


c and performed; and generally the huſbanfl 
a making ſuch allowance is not liable to the 
; debts of his wifs. 80 it was ruled in 
i Todd v. Seca des (29); But weimay infer « 
x from the: diſtinctions taken in thavicaſs; 
fe that it is not the contract or deed of the Cc. 
* huſband which diſcharges him; ſor if we 


uticles of ſeparation in Todd v. Sroatet had 
by their om force cxoneratedthe-huſband;. 
there would have ſeemed to-be'ſome)inconu 


2 1 48 2. | i * 
85. 5 k Tt: . 
10950 0 The eight nage t ko d defendant: an Ah 
ned in 8d. 1 Sid. 120. were agtesd in this dofirine. The 
» Bel whole twelve agreed that the wife could i in a e 


cad ſo as n—_ herſelf. 


made with his authority arid to his uſt (tz 


ſeparate maintenance, While that ſupport 


1 in; the dan in that 


caſe ; | 


ſumption of das, Which implies his ann 


to her being / furniſned with ſuck things. 
as are neceſſary to her ſupport. Her con- 


- from all future liability, the huſband's caf 


© ſuch neceſfaries found for the wife, 'who 
have n conſequent right of action ariſing 


— e FE 


| * for the Chief Juſtice obſerved; that 
if the wife had come immediately from 
her huſband after the ſeparation, and be- 
fore it could be generally and publickly 
| Known, and had taken up neceſſaries upon 
credit, the huſband would have been lia- 
ble. If the contract with the wife had 
been per ſe an exemption to the huſband 


could not have been affected by circum- 
ſtances er poſt facto. But the truth ſeems 
to be, that, upon the duties of tlie con- 
jugal relation the law founds an implica- 
tion of aſſent in the huſband to the wife's 
purchaſe of neceſſaties, and a eonſtructive 
promiſe to third perſons to pay them for 


thereupon againſt the huſband, and who 
being conſidered by the law as having 
ſupplied ſuch neceſſaries upon the pre- 
ſumption ariſing from the ſuppoſed rela- 
tive. ſituation of the married perſons, are 
held entitled to expreſs or conſtructive no- 


| rice of circumſtances bs, fe the often- 
. 9 5 we” 


5 14; graded an dul 
ſible legal Ie? f he 
na" ("Dia tk 
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A ſeparation: . 3 con- 
fdered as the act of the huſband, for the 
wife has no capacity to conſent in lau to 
ſuch a proceeding ; and as he is preſumed 
not to have abandoned her to want, his 
_ man; ee not diſ- 


51 e mar. — 


1 RON 2 — 4 — * 


9 Cohabitatign 5 bo ſtrong an evidence of at 
that it works, like an eſtoppel againſt the buſband to pres 
clude him from denyiiig his aſſent to her eontrafts for 
neceſſaries. If he turns, her away or abandons her, he 
fill continues liable, and his aſſent will ſtill be preſumed; 
ſor the preſumptiony, unleſs. there is à particular prohi+ 
bition againſt truſting her, will fow conftryftively from 
bs duty. It was even'determined'in Bolton v. Prentice, 
28. 1214. that if a huſband turns away his wife without 
cauſe be will remain ſubject to her debts contraſted ſor 


receſſaries notwithſtanding a.. particular. | Prohibition, | 
The reaſon of which reſolution, i u appears in the report, 


ns, that the huſband being = wrong doer had no fight 
v prohibit any body; Which was ſaying no more than 
de caſe implied. The caſe. is at beſt a little anomalous 
nd not very reconcilable with the principles laid don 
by the Chief Juſtices, Hale and Holt. But the deter- 

mination in Ballon v. Prentice appears to be brought 3 
kule more into conſiſtency with the caſes, of Maniy v. 

deut, 1 Sid. 109. and Ziberingten v. Parrot, Lord 

. if we ſupport it on the ground that tho 
ge inumanity of the 1 left room for => | 
po 


* * * 
. — 
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Suben Wbere a maintenatce isl. 


during the continuance of it, (as the caſe 


given for the fact to be known]; for ſuch 


rather than diſcharge the huſband's liabi- 


| 2 not, 1 Str. 647. 706. 4 Str. 875. for 
1 uleſs the perſon ſuing can be proved to have had 
Sek 119. Norton v. Fazeng 1 Bof. ald Pull Rey. 


22⁴by reaſon of the Reäng pete dpd We 
ed; yet elopement and adultery together compoſe a calc 


Gart Would not aſſiſt to comper'a feſtitütion of conjvgal 


-- Setthertents. after Marriage Cult, 


lowed, the huſband is virtually Gilcharyed, 
according to Todd v. Stoakes above cited, 


muſt be underſtood), if time has been 


maintenanee is a performance of the im- 
phed promiſe, and as ſuch muſt «affirm 


lity. ! But ſuch ſeparate maintenance be- 


p uw — — 


1} LIPS + 


poſing returhin Teaſe of duty! in the huſband, which the 
Jaw: would gh tather than ex (poſe the wife to the" dan- 
er of flateing. fa Wife goes away with an adulterer, 
nuſband is diſcharged whether the tradeſmen have 


h adultery during cohabitation does not, as it 
notice of it, diſcharge the Hüfband from his liability, 


of great” notoriety; and. fince, in ſuch u caſe; the relative 
0 Fights of 'arriagea are deſtroyed, (fort thefpiritual 


rights, and the right of dower would be gone at common 
law), there is no foundation for the implied promiſe to 
maintain ber, but rather the contrary may be inferrd 
1 Salk. 119; 6 T. R. 604. But though the huſband is no 
liable in ſuch'a caſe, it does not follow that the wiſe cu 
be ſued· alone; and Black ſtone J. ſeems to have thoug ; un 
that the debt of the wife, in ſuch a caſe, could be recovere 

neither from the huſband or wife. 2 Bl. Rep. 1082. 
N . — | ing 


F13- grounded , on voluntary Schurdtion. Separdti, 


ing only evidence to ſhe- a performante 
of A implied promiſe, as the''exrent of 


tive according” to the condition of the 
parties „it ſeems to follow that ſuch al- 
lowance can only be a virtual diſcharge of it 
pro tanto according to the fluctuating ſtan- 
dard of its relative ſufficieney. And upon 
theſe: principles, it ſeems clear that ſuch 
variable meaſure ' cannot be fixed immu- 
tably by contract; for as the Wiſe is not 
competent to charge, ſo neither can ſhe 
diſcharge her huſband by her deed. The 
law. 18 paramount theſe private agtee- 
ments. Excluſively of | her huſband; a 
married woman cannot bind her on atites 
reſts; ſo, on the other hand, the lay has not 
placed the matrimonial engagements wuhin 
the huſband's tontroul. And having 
dicated her ſeparutè legal powers, a married 
woman can never bo admitted ast A eme 
ale to proſecute or defend without her 
buſband, while the conjugal relation laſts. 


Pty in $78. 2:45 4141909124 T 


"Lich ſeems'ts have been the lap with/tes 


until ſhaken bythe deciſions of © the court 
of Kings "Bench im the time of the 
* 2 2 late 


that promiſe. in law is variables and rela- 


Ans: 


ſpect to the incapacities of a married woman, 


 Settlettents after Marriage C. Ill. 
late Chief Juſtice. Since the determina- 
RE caſes which were cite by, 
Lord Coke in his Commientary*(30); 4% 
abjurzion, profeſſion, and exile of the hut 
band have been confidered- as enabling a 
wife to ſue and be ſued ds a fem ſoſe 
her ſituation being confideted as f fort of 
civil widowhood; but the reſolutions of 
the King's Bench have added to theſe ex- 
copted® caſes, that of à married woman 
living apart from her huſband upon a fe 
perate maintenance ſecured to her by deed, 
and have deduced this effect not from the 
ſufficĩeney of the allowance as an evidence 

to repeF the preſumption of affent in the 
huſband; but from the ſpecific virtue of 
the conrraft itſelf, So, that the caſe ol 
Conbeit v. Prein reminds: us of the ex- 
clamation' made by ſomebody. on hearing 
Gee = deciſion in Lady Belknap's caſe (31), 


| — virum conjuntium robore xi. 


--Theſs chliredtiine. are introduced with 
a due impreſſion of reſpect for thoſe Judge 
who decided Corbett v. Packnitz, the ob- 
ject of theſe ſheets being only to bring 
to the view of the _ . 


wei — 


ä wu — Res. a. 1 
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$13- grounded on voluntary Seheration. = * 


ciſions, and perhaps to aſſiſt hum in com- 
paring the reaſonings upon which they 
ſem to have been founded. That teſpect, 
however, cannot prevent our ſeeing that 
ſyblequent caſes have been cautions: of en · 
tending the dockrine of Corbett v. Poginica 
beyond the ſphere of its literal applicabi» 
lty; and, if the expreſhon he not tao. bold, 
have circumroded its general reaſoning till 

it has ſhrunk into an exception to that 

rule of law which it has endeayoured to 

ſubvert,.; It cannot even be ſaid, that the 

cale of Corbett v, Ppeiniia has fitthd the - 

hw within the range of its literal appli- 

cation, fince the ſtrong obſerxations 6. 

ported to have, been,made by a great. Judge. 

in the caſe of Hane v. Adams (a). D 


On the ultichtte eilten 0) "of thy 
queſtion. 48 to the effeck of fach'a con- 
alt between ufbang and Wife, mult de- 


(1) The writer hes been joformed, Once the lat prost 
bert went to preſs, that the general queſtipn, as to the 
in law of a conttatt of paration and maimenance 


keween huſband and wife, is before the 3 A 


© ther final l decifhony The caſe upon which it | 

hel y, Rutton., If the writer had had an er | 

— of this — * of * ny : 
ry > 


Fr gen tribunal whoſ; 
= os] and a ſenſe wa Ko own ben eee, wer 
rendered him more ſparing in his remarks. 


2 3 | — 


* 
— 


. (33) Gilb. 
g. Rep. 
TH 


the- collaterat covenant by' truſtees; Parties 
to the deed of ſeparation and maintenance, 
for the indemnification of the huſband u 


his marital obligations, and qualifying the 


Woas, it is true; conſidered im the cie of 


tenance ; and. it appears that an abſolute 
diſcharg uch-as;that..contended..For-in 


Corbett v. Porinitz was there adverted to, 
Ane, as that caſe is teported in Gi- 


PFenant for indemmification was of no ms 
terial uſe except as a ſecurity to the/hul- 
band againſt 1 ſuch” 9 A he . 


pend, as it ſhould it wn hs 
thoſe determinations hieh before and fines = 
the caſe of Chr belt y. Poelnitæ have regarded 


conſtituting the valuable"eonfideratich #6 
ſupport i it againſt creditors and purchaſett 
under the ſtatutes of Eliz. If the huſbind 
and wife are good contracting parties to 
the effect of diſcharging the hüſband from 


wife to act as a feme ſole, the intervention 
of truſtees ſeems not to be neceſſary"to 
perfect the conſideration ſo as to FINGAL 
the exigency of the ſtatutes of Eliz./'It 


Angier, v, Angier above. cited, that the huſ- 
band i 1s Giſcharged by t the ſeparate main: 


ge, 


bert (33), it was faid in effect that the co⸗ 


a Ms 
8 >, had HT . 1 Ss 14 * N . „ 's 2 1 
- 


5 
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put:tobyaſiitgdor his wile s idebta (). Gf 
ſuch a dodtriue de trueg the cotnant for 
indemnification ſinks into ſomo inſigniſi- 
cance, and is ſurely not wanted for: the 
ſupport of the inſtrument; for if the:huſ: 
band. bg. completely. diſcharged: bycziryut 
of his dred of ſeparation, the dead con- 
tains im ats conſequences its on ſuffictant 
conſideration, and in every ſenſe We 
ſtatutes of fraudulent conveyances, is good 
againſt ecedizars,and purghafers. But ex- 
pt a caſe of Hobbs v, Hull mentigned, 
the Editor of the Treatiſe of Equity (34 
wheres it was ſaid ihat a court of Equity 
would: ſuſtain. a conveyance. by. the Ag, 
band: of part of his eſtate as, A deparate 
maintenance for hig wife, where.,th 
{uficient ground for a ſentence of. ah. 
nan in the Spiritual.court, even Ae gt 
the claims of creditara; the caſes both, at 
Lan and in Equity have holen uch, a cps 
enant for ſecuring the hulban I necellary 
ſor the /upport,of ſuch, ſettlements 


mite ci upon W 


24 


eren is 


"oy 4d 1 
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(e). That leet: ipdeliityateed) ide 1 to 
ee vide. N. Da N Kr 


tion. 


ſect. 6, 
note Pꝰ 


dera - 


O. (27) 


ch. 2. 11 


— arri 


= | ton. And bis Hancut n M 
E. Hyde %4Pric Price-gbove rfecredu tau that th 
na nt frprpcruſtecpſor his min lemioific 

9 5 plainiy! intimating hat; — 

| Randing| the caſe of Cuntert w. Reehnins, 

the buſhand was not, by his-deediob ſapa· 
rate maintenance, unfetigred: au lam from 
by NR. i Qs, ze % 


| 5 | (919 engl . Ke pokes indi; 
| _  _ .ſubjett ſeems to have been viewed 
3 in; this light by Lord Hardenekte in wickemn the caſe 
9 ef Fitgcr V. Seele 50.5 -which was thus 
: utter tue vin 'of Lord Risers eh an u 
nutty; of zol. a a year für her Rfü, charged 
Ne fy nor arid, martied Faber 


tenance/of 12 N n 
eſtate; and 24 J. more to be paid d he 
| quarterly out of the-atinuity of go l. and 
Bf 120 An ta their daughter The 
bill war breught by- che wife and daughtc 

W Owner pare 


$13-- n celint ery epurdticn. 

all bis oſtatey -10al and perſonal, had been 
inſolvent! debipr's- ad to have the truſts 
of the desde hefurmed. Lord Hardwicks, 
aſtet hu ving obſerved that, though the buf- 
band is 2 law to minmne his 1 6 
af. wbich e ende was to hea 
yas liable to : creditors ; and having alſp 
marked, that it had been inſiſted on the 
part. af the plaintiffs, that the ęaſe diſ- 
caſed a ſufficient valuable eonſideration, 


that natural affectiom alone was not one, 
bat hat he by no means allowed the con- 


bdexativi, fon that if it wem ſou We baſs 
band aud wiſe bead only agree: to put ſore 


wp goods aceprding/to her. ranks ſinte by 


| ſhould 


ne of an | 


though it had buen admitted on all hands 
in that caſeto be a valuable con- 


put of his eſtate out of bie power, by - 
wing it in truſtees for her ſeparate un 8 
nojder to de fraud creditato, took notice, 
nat, natwithſtanding the. deed, the wiſe 
aght at any time diſarow it; and ae 


i proviſo dt du lüputunt that i hes 
ee . 


daeßbts df the wife; but that he would not 


= © "Setrleitente after Aan. ng lll 


ſhöuld be void! ant there Was nd bobchüm 
on the part of the truſtees tis uin indemnify 
the"hulbarid,” but the whole reſtec pen 

the pred, that if the wile — 
debts, Whereby the huſband was chäthe 
Able, che Aeed ſhould be void! There 
was, his Lordſhip obſerved,- mo count 
from xhe truſtees or relations vf the wie 
that æhe Huſband ſnould not che ohlitzet 0 
allow her a greater maintenance; that 
the huſband ſhould be diſcharged from 
ſuch maintenance. Thatithe caſe wäs fil 
ſcronger im regard to the daughter, fbr 
chat the was un infant at tlie time the 
deed was executed; and*thar, besides, th 
father by hature was ob 
ner. That the eaſe Goch ute able 
was a edvenant by the relations lofithe 
_ wife to indemnify the huſband againſt dle 


determine what the conſtruction even a 
es Edeedwould be with regard w abu 
dancks ereditorn His Lordlhip thereſore a- 
ereed thutʒ upon the plaintiff, Mrs. Fitzer 
paying the defendant Stephens the ers 
wi ak a a ſnould re 


"EI road wn . 


all = Hae to the annuity. to 8 
of the dork of ſeparate maine | 


The-doubt;: however, in which his 
Lordſhip left the queſtion, as to the validity. 
of ſuch a deed againſt creditors, where a 
covenant by a truſtee for the wife to in 
demnify the huſband againſt the wife's 
debts. was included in it, has beer an- 
ſvered and remoyed by a late caſe (35), 6 8 
decided. in the court of Chancery, where 5 
Lond Kenyon ; Maſter of the Rolls, fiting ,. 
for the Chancellor, decided, that the dove- 
nant by the trultees ! an the ſecond ſetrle- 
ment to indemnify the; huſband againſt 
the debts which the wife might contratt 
after the ſeparation, was a valuable c 
ſderation ; and that, therefore, the tha. 
ment, though made after the debt due to 
the plaintiff was cbntracted, "was 2 
23ainſt him. The ſame point was” ru 
by Lord Loughborough | in the caſe of the 
King v. Brewer, Chelmsford Aflizes 1976, 


244 may e now he ee 2 "i 
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_ ſerves the next place i in this en and 
though the claim of 4 Foodie ket 


 lyable conſigeration, and on à different 
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7 1 bien A Aab, PAY 
T brink of a .ſecond marriage, makes 
for her children by her firſt huſband, de- 


for vi- 


ground'from the claim of a' ſecond Hl. 
band, which latter reſts hjs pretenligns on 
no meritorious title; but on Regal rights 
attempted, to be fraddufentiy undermined, 
yet, as. in the diſcuſſion of the. hytband\ 
claims, courts of Equity have fooked wich 
eat Jealoußy and ' diſcrimination” into 
culements anticipating | . upon the rights 
of huſbands, a ſhort view. of. the (cal cafes 
wherein. excluſive reſervations out of their 
property made of women with 3 general 
oF patticular pro pect o marriage, eithe 
for their own. ſeparate "benefit, or in 
behalf of children of a former: mar- 
riage, have been ſanctioned or' ſuperſeded 
in courts of Equity a8 na 


/ 


rights of huſbands, may affiſt» the en- 
quiries of the reader. Such an! exatnis 
nation will exerciſe him on the general 
topics of diſtinction as to the comparative 
merits of theſe ſettlements under the dif- 
ferent circumſtancea which accompany 
tbem. But he is not to ſuppoſe that 
the conjugal relation bears an analogy to 
the caſe of vendor and yendee, or that 
the huſband is a purchaſer by the mazital 


attibutes of his character (2). Ie moſt 
1 Lia 6 begs 25 SR, 28 take 
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) Where a man makes a ſettlement upon his in⸗ 
ended wife, he adds to his capacity of huſband the cha- 
rater ol purchaſer, and becomes an object of particu« 
ir favour in a court of Equity. As a womgn marries 
in expectation of being maintained, ſhe becomes in ſome 
meaſure a purchaſer, by her very marriage, of an inte- 
eſt in ſuch property of her huſband, as he declares him 
{if to be poſſeſſed of on the treaty of marriage, atid im 
tis light has been proteRted in Equity againſt; clandeſs. 
lng agreements of the huſband, with perſons privy e 
be marriage, in fraud of her expeAations, In Neville v. 


7 weved by injunttion againſt a bond entered into by the 


Hanif in equity 20 the defendant, before the plaintiff's 
ay of marciage z the defendant having, by the plain- 
WW: dire upon the occaſion of ſuch treaty, nioges 


- 


bund to the wife's father, the amount of the plaintiff's 
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nghts of any thing more than the legal 


take his wiſe:as he finds her / witwun aj 
CW 3 from his marital cha. 


78 13 91141948 > 10449" nies 
eee . 
Abt, and, particularly, contealed from him the bond 
in queſtion; and it did not appear that there WAS any ac- 
tual ſtipulation on the part of the wife* $ father as to 
the amount of the plaintiff's debts. Vid z 3 P. W ths. 74. 
n. 1. This was an extenſion of the bash dlc 
the caſe of Roberts v. Roberts, 3 P. Wms. 657 edit. 
Coxe, wherein the wife was a purchaſet by the-expreſs 
proviſions of the ſettlement of an intereſt in the property, 
which was the ſubject of the huſband's private agreement. 
The firm and liberal application of the legal maxim ex; 
malo non oritur actio has aſſimilated all theſe caſes under 
the general principle of reſiſtance made by all the courts 
to miſrepreſentations and clandeſtine agree mente in dero- 
gation of open treaties and profeſſions, on «the falth'of 
which third perſons have been drawn into valuable ech 
beſſions, or into acts affecting their property or perſom. 
The reader may have abundant ſatisfaftion on this copi- 
ous head by / purſuing 'it through the authofities learn -· 
edly collected by Mr. Coxe in his note + tlie caſe of 
Roberts v. Roberts, 3 P. Wms. 74. The point I Ne. 
Fille v. Wilkinſm, wherein a third perſon having be⸗ 
come acceſſary to the deception by joining in milrepre- 
ſentations of the huſband's property, was pft 
from Claiming againft his own miſrepreſentations to 
diſeppointment of the wife and her friends, the reader 
will find to be in perfect analogy of ' principle wb the 
caſes of Hobbs v. Norton, — 1.568 und Barra" v. 
Walls, Prec. in Chan. 131. I Montefiers v. Mui. 
Feli, 1 Black: Rep: 363. . e of * 
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racter to overhaul; her antecedient/ ats, 

unleſs he can fax upon them the imputa- | 

tion of fraud as the ene of an equi- 

able relief. Sets L784 3917-35 [16-4865 

The caſes are, thine, not Cage 

able, though they ſeem. to lie in ſome. 
confuſion. in the books of reports. King 

v. Cotton (1) is the leading reſolution» ( 7. 
L. C. having ten children by her deceaſed 5 “ 
huſband, before any treaty, was in exiſt- 

ence for a ſecond; marriage, ſettled ſome of 

her property upon; herſelf during widow- 

hood, with remainder to her ſecond ſon 

8. T. C. remainder over, and covenanted 

vith truſtees to transfer ſtock, then Rand» 
ing in her name, in truſt for herſelf during 
widowhood, and afterwards in truſt for 
ber ſecond ſon ; which ſtock was; never 
transferred. The lady, afterwards,: mar- 
ned K. her ſecond bhuſband, Who brought 
his bill to have theſe ere Rr ta 
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i 14 5 non ce. 05 Was "eſtabliſhed, x 
ks ſaid by 170 Mansfield chat no man ſhalt ba up hee 


own iniquity » as a defence any more than a a cauſe"df 
Kion, 14 HB 311 14 2415 91 ny 08 vs VOY 10 
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a 1 been made without" hip 
and becauſe he was induced te mirry: s 
by her apparent qawnerſhip/- and | aQtual 
poſſeſſion of the ſettled; eftates at the we 
4 12. Paying his NS fi 


7 4 


The firſt poking hee was ben te- 
1 quiſite to be eſtabliſhed for the 
was the - execution of theſt desde of 
ſertlement before any negotiation for the 
ſecond marriage had taken place; for it 
ſeemed to be an opinion of that time, 
that if, pending a treaty of matriage, 
woman ſecretly put her property out of 
her future huſband's power, the huſband 
might ſet aſide ſuch ſettlement in a court ul 
Equity, however reaſonable in itſelf. But 
the want of direct notice did not in 
that caſe enable the huſband; in the cir- 
cumſtances in which he ſtood, to imprach 
the ſettlement as fraudulent; for though 
the buſband: did not appear to have 1 
tice, every thing in the caſe tended to di- 
prove diſimulation in the wife. The ven 
notoriety and publicity of che tranſaction 
on her part, accounted for the omiſſion 
of effual notice to the intended * 
2 £ of 


„ 
* - 
% — 
G 


tion. The meannels of the fortune of the 


might have purchaſed a claim in equity to 


tended wife's property, her exception of a 


which,, by, exhibiting the means of an af- 
fluent . ſupport / without the - ſettled pro- 
perty, repelled the [preſumption of any 
ſecret truſts, were judged ſufficient to ſup- 
diy the omiſſion of actual notice, and to 
negative the inſerence of fraud upon the 
marital rights. And, in that caſe, all 
preſumption! of fraud was ſaid to be fo 
fully anſwered by the circumſtances, that 


tary gift, the Huſband Arm: W 
nne 6? 


malen or gift cannot be invalidated on 
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of the exiſtence of the ſettlement in queſ- 


ſecond huſband; and his inability to make 
any; ſettlement or jointure, whereby he 


a full and perfect diſcloſure of his in- 
large part of her fortune out of the vo» - 
luntary ſettlement on her children, Which 


fell under his dominion by the marriage, 
and the retention of her own jointure, 


if the conveyance by Lady Cotton had | 
been made to a flranger, as a mere valun- 


l. * Ae 3 n ib uch 4 


Aa the 


OY 


35 Settlement made previous to & fend, Cm lil. 
che ground of fraud, there is no purcha- 
ſing quality in the marital character which 
can raiſe 'the' queſtion of voluntary and 

3 valuable i in theſe conveyances which are 
«made by a woman, before, by. reaſon of 
any treaty of marriage begun, the rights 

| of the future huſband can ,proſpeQtively 

' (:) 2 Bro, affect her acts. In the caſe of (a) Bowes 
OS; v. Strathmore, the bare circumſtance of 
vid. te. want of notice in the huſband was not 
2Ve: jun, Allowed to be ſufficient in itſelf to invali- 
*r date the reſervation of excluſive property 

"IO by a woman, as againſt her future huſ- 

band. It ſeems to have been there held 

N. by the Judge, who fat for the Chancellor, 

F . that deception, and not mere concealment 

Alone, was neceſſary to ground the relief 

BY. of the huſband, though © circumſtances 

might give to the non-diſcloſure of the 

truth the character of poſitive fraud. Thus, 
1 as it ſhould ſeem, according to the rea- 

1 ſoning of that caſe, a ſufficient ſettlement 

| — by the huſband upon the intended 

wife, entitles him to an explanation of 
her circumſtances; and in ſuch caſe an 


_ excluſive proviſion for herſelf, though not 
made in proſpect of the particular mar- 


riage, would entitle the huſband to relief a 
in equity on the ground of fraud: Aud 
where no ſuch ſettlement is made by the 
huſþand, yet ſuch ſecret reſervations by a 
woman for her own excluſive benefit, ei- 
ther pending an actual treaty, or in plain 


| 

| - contemplation of a particular marriage, 

; ſeem alſo to be conſidered by the caſe juſt 8 
f referred to as unavailing againſt the huſ® "8 
& band. | | Now! 1 

© 


It may with truth, perhaps, be ſaid,  . 
that notwithſtanding ſome profeſſional di- = 
content with the decifion of Bowes v. -Þ 
Strathmore, it appears, from a view of the 
caſes on the ſubject, that wherever” ſuch 2 
excluſive arrangements of property have _ | 

been ſet aſide in equity as againſt a huſ- | 
band, either an actual /errlement had 


been made upon the intended wife, or the 4 | 
caſe diſcloſed evidence of an exr/fing treaty * 


for or proſpect of a particular marriage at 

the time of making them. Thus in Lance 

v. Norman (3) the recognizance there en- A.. 

tered into by the intended wife to her g 

brother, took place the day before the | 

marriage. In Howard et us. v. Hooktr(s) 2 TY 
"221,00 8-8 -" he "©... 


(Ha ver 
8 


„ Setthment made previaus ti a fond Cn dh 
tte ſecond huſband had made a. conſidera · 

ble ſettlement upon the wife under an 
erroneous: impreſſion as to the, ſtate of 
her property. In Carleton et ux. v. the 


l. 7 


Earl: ¶ Dorſet et al. (5), the convey- 
ance: by the lady is ſtated to have been 


made without the privity of the perſon 


who afterwards became her huſband; 


which word © privity'. cannot be under. 
ſtood in the ſenſe merely of notice, which 


might be ſubſequent to the tranſaction to 
which it related, but muſt in its true fig- 
nification refer to a time when, the ſubſe- 
quent marriage was in contemplation. It 
would ſeem ſcarcely correct to ſay. that an 
act was done without the privity of 4 
perſon, if that perſon had apparently no 


intereſt in ſuch act at the time when it 


* done. b / Fr ; : 1 11 12 


57 
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1 King declared it as his elear opinion, 


that if the ſecond, huſband had had no no- 
tice of the firſt deed made by the wife while 
ſhe was a widow, that ſuch deed would 
have been fraudulent and void in equity, 


* him, are . 
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4 been made by the huſband! And ſo 
ſtrong is the equity of the huſband, -which 
is raiſed by an actual ſettlement, that W _ 
perceive in Poulſon v. Wellington, - that! 
though the deed of the intended ife was 
made far the apparent purpoſe of ſecuring 
à certain proviſion for the children of a 
firſt marriage, the reaſonableneſs of the 
object was held not to repel the huſ- 
band's claim, ariſing from the purpoſed 
concealment'of a fact from his knowledge, 
which he had purchaſed by his ſettlement 
aright to know. A deciſion fortified by 
the legal maxim, that à fraudulent act 
ſhall never in any way inure to the be- 
nefit of thoſe who claim under it. For 
although, where no actual deceit is proved, 
the proviſion for children may, in theſe 
caſes, be evidence of - honeſt intention, 
yet it ſeems clear that the innocency of 
the act itſelf, and nat the merits gf thoſe. 
claming under it, is the true ground on 
which it muſt be ſupported againſt. the 
marital claims of the won huſband. 


No EP ER IG idea, of * 5 


frond can attach upon the mere neglect of 
Aag notice, 


. 
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: court, that a might with good 
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notice, where a motive ſo reaſonable; and 
juſt as a proviſion for a firſt family ap- 


pears to explain theſe proſpective ſettle. 
ments. But yet if, after ſuch juſtifiable 


proviſion has been made, the intended huſ- 


band is ſuffered, under an erroneous con- 


ception of facts, and under the impreſſion 


of a falſe expectation founded on ſtudied 


appearances, to make an ample ſettlement 


on his intended wife, he ſeems/according 
to the caſe of Howard v. Hooker above 
cited, and the opinion of the court in 


' Poulſon v. Wellington, to be entitled to 
relief againſt the act of the wiſe, as being 


done in the ſpirit of diſhoneſt diſſimula- 


tion, and in palpable derogation of the 


marital rights. It ſeems, however, that, 
notwithſtanding the exiſtence of an aftual 
treaty for a ſecond marriage, ſuch a ſet- 
tlement by a widow on the children of her 
firſt marriage cannot be impeached in 
equity, if no falſe appearances have been 
ftudiouſly held out to the intended huſhand, 
to induce him to make a. ſettlement. This 


Was the eſſect of the deciſion in Hunt. 


Matthews (7), where it was faid by the 


conſcienct 


- 
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conſcience; before ſhe put herſelf under the 
power of a ſecond huſband, -provide-for 


the children which ſhe had by the firſt. 


So that upon the whole, if thereſult of 
theſe caſes may be relied on as furniſhing | 


fixed criteria for future adjudications, we 


ſem to be warranted in holding, firſt, that 


where a ſingle woman reſerves by deed; 


before any treaty of marriage is in ex- 


iſtence, an. excluſive dominion over her 


own property, with a general view to her 
poſſible coverture, the huſband, if he has 


madenoſettlementupon her, willnot prevail 


in a court of equity to ſet aſide ſuch provi- 


ſion, Secondly, that by making a proper 


ſettlement, he has purchaſed a right to a 


diſcloſure, and a meritorious title to re- 
lef in equity, on the ground of fraud, in- 
ferible from the want of notice under ſuch 
ciccumſtances. Thirdly, that, if the ſettle» 
ment by the woman, though in contempla- 


tion of a ſecond marriage, and pending 
an actual treaty, be made for the ſupport of 


her children by a prior marriage, the rea- 
ſonableneſs of the end will legalize the 


means, and eſtabliſh ſuch a ſettlement in 


equity againſt the claims of the ſecond 
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huſband, notwithſtanding the want of his 


privity 
a, ſettlement by the huſband has been in · 


prtoviſion for. the children of a former mae. 
riage, and by ſtudied appearances. coritra« 


_ claiming the benefit of ſuch proviſion ſhall 


mern in the caſe of Hunt v.'Matthews to 
a ſettlement made by a widow, in-profpett 
col a particular ſecond marriage, upon her 


ſubſequent authority, been carried to the 
entent of ſupporting it againſt a purchaſer 
for valuable conſideration, And the dium 
of the judge in Bowes v. Strathmore, by 
Which a contrary doctrine is intimated, is 


ſuppoſe caſes wherein thoſecircumſtancesof 
diſſimulation, which would invalidate the 
fort of ſettlement we have been confider- 


ty and. conſent, ' But fourthly, if 


duced by a purpoſed concealment” of ſuch 


dicting the truth, the merits of the perſons 


not prevail to effectuate a deceit in dero. 
gation of the marital rights. The favour 


children by her former marriage, has, 'by 


oppoſed to the opinion of Lord Hardwicke 
m the caſe of Newſtead v. Searles (8). 
* Perhaps, too, if the opinion which Lord 
Hardwicke is reported to have given in 
Newſtead v. Searles is to prevail, we might 


ing 
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band, would have no influence to tlie pre. 


the deciſive point of litigation, where the 


tlement made by a widow, in contempla- 
of her children by a firſt, as in Num v. 
buſband, he good againft a purchaſer for 


arelenting conſtruction of the ſtatute in 


extraordinary” regard to the peculiar: exi- 


ellor Hardwicke in the above cited caſe of 
Newftead v. Searles, cert 


kngth ; but the caſe itſelf does not ſeem 
to 


jodice of the objects of ſucł ſettlement in 
a conteſt with a valuable purchaſer for 


the original confideration of the fatlement, - 
abſtracted from any queſtion of fraudulent, 
concealment, (by which, as it ſeems; 4 ip 
ſettlement proper in itſelf might be ſet 
aſide as againſt a ſecond huſband), becomes 


ſettlement is impeached by a purchaſer for 
valuable conſideration. - But if ſuch a ſet- 


tion of a ſecond marriage, for the ſupport 
Matthews was ſupported” againſt a ſecond 
valuable conſideration, it is an inſtance of 


behalf of a eonveyance with a very doubrfut 
incture of valuable conſideration, out of 


rencies of the object to be anſwered by it, 
Ide reaſonings and poſitions of Lord Chan- 


go to a great 


T4 
> 
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 4flve of the firſt; for this particular. caſe, 
| (which: aroſe upon an application to the 


the death of their grandmother, who had 


who claimed under a fine levied to him by 


| tice to the mortgagee of the exiſting art · 
cles, turned, as his Lordſhip though 
upon reciprocal conſiderations on the part 
of the huſband and wife, by reaſon of the 


| dren of the ſecond marriage. It appears, 
however, upon a cloſer examination into 


thentic conſideration of a valuable kind, 
nin the caſe of Newfead v. Searles; for 


to have raiſed the dikes queſtion as AY 
validity of a mere ſpontaneous proviſion by 
a widow on her ſecond marriage upon the 


court by the iſſue of a firſt marriage, after 


married a ſecond huſband, to obtain a ſpe- 
cific performance of articles made in their 
favour on the treaty for the ſecond marriage, 
to which end a biſl had been filed againſt 
the ſurviving huſband and a mortgagee 


the ſecond huſband and his wife), beſides 
affording a plain ground for inferring no- 


proviſion under the articles for the chil- 


particulars, that there wanted an au- 


though the proviſion for the widow's 
"Wa ,. by being blended — 


i ®. & YR. OP ß LO REIENTE 


#4 _ "FW 
We 
OTITIS” 


514. — of 6 gt Mornings. . 
the limitations to the children of the ſe- 


cond marriage, (which undoubtedly reſted | 
upon valuable conſideration), ſeemed in 


ſome ſort to partake of the ſame valuable 


ſupport, yet in truth, the ſecond huſhand 
who was a contractor by his marriage for 
the limitations to the children of his own - 


body, could not without great violence be 
conſidered as a purchaſer for the-children 
of the former huſband : and it may ſeem a 
conſtruction not much more reconcileable 


to ſenſe, to regard the wife, from whom 
the whole property moved; as a purchaſer 
perty under 


for her own children out of pro 
her free diſpoſal at the time. 


There is 


however a clear diſtinction between ſuch - 


ſettlements made, on a ſecond marriage, 
upon children by a firſt, where a man is 


the ſettler, and thoſe Which the intended 
buſband of a ſecond wife may make for 


ſimilar objects, as to the force of the con · 
ſderation by which they may reſpectively 
be ſuppoſed to be induced. Thus in Neu. 
flead y. Searles above mentioned, where 


part of the property of the intended wife 


was freehold, and 
* contained in the artiches made 


upon 


* 
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upon ber ſecond marriage, ta the iGue by 
ber firſt marriage, involved a ſacriſice by 
the ſecond huſband of his poſſible future 


By alienation; as to the chattel real, the wife in 
ſuch contract might perhaps be ſaid, with 


children aut of pee 8 1 
| om ſecand huſband, | 


Hog mn att 504; 
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_ equitable principle independent' of the ſta- 
bottom of the deciſion of that caſe; for as 


| Templar, Whether notice or not; cannot 


ĩs tie ground 
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right to a tenancy by the curteſy as to the 
freehald, and of his poſitive future power of 


à little teſinement of conſtruction, to have 
purchaſed the previſions for ber dyn 
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Lead v. Srarles the court did not'compel an 
execution of the articles to the prejudice 
of that part of the claim of the mortgagee 
which was unaffected by notice, fothat an 


tute 27th Eliz. ſeems to have been at the 


appears by the before cited caſe of Eveyn v. 
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be a queſtion even in a court of Equity, 
where the ſimple operation of the ſtatute 
of the determination, as it 
muſt be in thoſe caſes, where a legal exe- 
_ ſettlement. and. ſubſequent ſale have 

2 | attracted 


EZ. 


neue — e lang., 


ntrafted the application of the general law - 
| ariſing upon the ſtatute. Upon the whole 
though this caſe was a little ſtrained in the 
uſe made of it in Doe v. Routledge, yet 


it muſt be admitted to afford a ſtrong 


ground for conſidering. theſe ſettlements 


by widows, made in contemplation of a 
ſecond marriage, upon the children by a 


former marriage, as protected by their. 
peculiar merit and palpable motives from 


the, claims of a ſubſequent purchaſer for 
valuable conſideration. On the other 


hand it ſhould be remembered that News 


ſiad v. Searies was a mixed caſe; upon 
which the letter of the ſtatute did not at- 

tach in law, and which allowed room for 
the influence of general equity; and at 
moſt perhaps, when clearly underſtood, it 

is an inſulated caſe (5); and, with due ſub» 
nifion, very diſtinguiſhable! from the 


caſes of Jones v. Merch and Roe v. Minton, 


with which the judgment in Dee Vs mow + 


lage has blended its e. 
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ale which is there called Millar and Polt's caſe, deter mi- ä 
ded yg ſic. Co. B. which, though very obſcure, and 


lortly ftated, ſeetus to turm upon a principle aa god, 
that of Neæuſſead v. 4 ä 
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an unſteadineſs of deciſion, by which con- 


| Operation-of the Statutes C- Iv. 
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"HAT has been ſaid may- ſerve to 
VV - raiſe the reader's curioſity; perhaps 
to aſſiſt his induſtry, as to that part of 
the enquiry which regards voluntary and 
valuable ſettlements. The proſpect becomes 
ſomewhat clearer as we turn our attention 


from ſettlements to ſimpleconveyances made 
to ſtrangers. The irregular impulſe of com · 
paſſion, where the proviſion for a wife oc 
children has been in diſpute, has. created 


ſiſtency has been violated, and practice 
endangered. It has ſometimes in theſe 
- queſtions been forgotten, that the beau) 
of private tenderneſs is the deformity. of i 
ſyſtem, whoſe perfection is certainty ; and 

that although pity is interwoven in the 
frame of the Engliſh law, yet that oct. 
fional compaſſion may be inconſiſtent vi 
- Its general beneficence, In ſimple convey- 
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$1. men fal Conveyances. 


ſtruction of theſe ſtatutes has been dr 
uniform. | 


Before we lad 3 it may be pro- 


on the perfect conſideration of value (a) 
and perfect integrity of dealing, neceſſary 
on the part of the purchaſer. And firſt, it 


ration need not be ſuch a conſideration, as is 
neceſſary to give effect to a bargain and ſale. 


in a caſe (1) where A., after his mar- 
rage, and in the lifetime of his firſt 
wite, had ſettled the manors of Battles. 
and Payton Hall to the. uſe of himſelf 
for life; remainder to his firſt. and other 
ſons in tail; and after the death of the 
irſt wife without Me had married B. a 


(a) See the comment in 2 Alk. 601. 2 3 Rep. 83. 
on the diſtin operation of the words paid and given. 


(3) The words of the ſtatute are © which have pur- 
(haſed or ſhall om for ao or other Ah con- 


bleration,”. 
| fecond 


may be obſerved, that the valuable conſide- 


Marriage is a ſufficient qualification to take 
advantage of the ſtatute 27 Eliz. (). Thus 


per in this place to add ſome obſervations 


_ 
ances therefore, which leſs attract the in- 
fluence of compaſſion, the judicial con- 
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| Grand wife, but before his ſecond marriage, | 
 in- conſideration thereof, and of 1008. 

portion, had agreed with the father of B. 
to ſettle upon her a jointure, and to ſecute 
it upon eertain lands, (of which it ap. 
peared that the manor of Buttles Was to 
be part), and died, leaving iſſue by B., his 
ſecond wife, one ſon, the defendant, and 
alſo B. who ſoon after married C. the 
plaintiff, upon a bill brought againſt the 

defendant to compel him to ſettle: the 
jointure on his mother, and to ſet afide 
the firſt ſettlement made by A. as fraudu- 
lent, though there was no proof that the 
portion was paid, arid though it was in- 
ſiſted that there could be no intention of 
fraud againſt the ſecond wife, and that the 
_ firſt ſettlement was by fine, and fo nw 
rums and upon record, yet the court de- 
clared that the marriage was a good con- 
 fideration to make the wife a purchaſer, 
and decreed the ſettlement by A. to be ſet 
aſide as fraudulent. It appears that the 
defendant brought a bill of review, and 
aſſi gned for error, that it was not cogul- 
zable in equity, whether or not a deed be 


. within the ſtatutes of Eliz. ; and 
beſides 
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beßdes hat There was vo colour of Frau 


moteover, that the ſettlement being by 
fraudulent without proof; but on de- 


ws affirmed as to the above points.” We 
may collect clearly from Twine's cafe: (2). 
that nothing leſs than a valuable conſider 
ation will avail to overthrow à precedent 
voluntary deed; nor ĩs there-ariy, caſe to 
ſhew that even a Sowa fide conveyance to a 
truſtee for payment of debts will have this 
elfdet. It appears indeed from ſeveral 
caſes (3), that where a man has made a vo- 
untary ſettlement upon himſelf for life, 
vith a imitation to truſtees to ſupport con- 
ungent remainders, remainder-to-his-firſt; 
lr. ſon in tail, remainder to himſelf in fee; 
ad the ſettler hab ſubſequently conveyed 


lu debts, the creditors have not relied upon 


ſtecourt of Chancery, to obtain a decree of 
Bb that 


narrer to this bill of review,” the deeree 


be lands to a truſtee for the paytment of 


be effect of this com veyunee under the ſta- 
ite of Eliz. but hade carried their cafe into 


lived ten years after, and the ſecond” wife 
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Ys. 


Clopham, 
1 Wms. 
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manon of B. by indenture covenanted with 


pred ee ee — 
* deſtroy re . 24 rethaimidets,- 
Pos "BR emen n 
Lie! may be as nee; impreſs upon 
the recollection of the reader, that 
in the caſe above conſidered, of a ſettlement 
upon a ſ ubſequent marriage, the purchaſer 
to take the benefit of this ſtatute againſt a 
precedent voluntary conveyante or ſettle- 
ment tnuſt be a Bann fdr purchaſer, not in 
e but in vulgar and common intend- 
ment; for where a parent advances his 
children, ſuch children are in the language 
of oourts, more particularly of the court 
of Chancery denominated purchaſers, and 
yet a. mere voluntary conveyance to a per- 
ect ſtranger, will ſtand as againſt ſuch pur- 
chaſers. Thus H. B. being ſeiſed of the 


IL. D. for the advancement of ſuch bein 


male, as well thoſe which he had begotten 
as thoſe which he ſnould beget on the bo- 
of Mary, then his wife, (ſiſter; of L. D. cou; 
to levy a fins of the {aid Manor-to'the u . CE 
of the ſaid H. B. for life, and | afterward of in 
Is * eldeſt dive nal of than colly 


i we Wis oe * 0 6 I&= Ji Fs 10 — bodie 
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tions of à purthisſer within the ſtatute 27 
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bodies of therſaid HUB. and Mary begotten 
in tail, &c. and its 
bodies fi 


ſaid manor for a long tetm of years to R. 


of his covenant: The caſe being ſent out 


of Chancery for the conſideration of the 


Judges, it wus reſolved; thut although the 
iſſue was a purchaſer, he Was not a” 
chaſer in vulgar and commen intend- 
ment (4). The ſame rule holds with 26- 
ſpect to a jointreſs (5) after marriage; who 
s incapable of averting fraud upon. theſe 
atutes: of e, ,, e 


II ! 5 | 4} PR Fo 


; - | "4 x , 3 & Y 1 . 
e He i t er bt 56 Lid (a Hon ng +59 


ending · to the requiſite» qualifica- 
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Fiz. the Trudent malt be cavtioned againſt 


ſuppoſing that mere ĩnadequacy of price is 
objection ſufficient (60. »Whtro it has pre- (6) Tuch. 


f 7 F Se 1 . : I 
Valed as an:obje&tion; it haggenerally'been ** 


wopled with eorroborating circumſtances 


evidence, (in which light narice may be 


nee), indicating contrivance and 
ollufion between the ſeller and purchaſer 
b 8 to 


three iſſues of their 
ucceflively; remainder to the right 
heirs of the ſaid H. Ban afterwards, and 
before the fine devled, made a leaſe of the 


H. and then levied Mie. fine in purſuance 


Baſſet, Cro. 
Eliz. 445. 


- 


inet however, —— that —— 
be ground to ſuſpec contrivanes between 
the ſeller and purchaſer, as in Dev 
Routledge; for wherg there: Ne circum- 
Rances tending forably to-ſhew that the 
Feller had been over - Wached in the bargain, 
by an advantage taken of his;-notorious 
weakneſs and indiſcremon, a former! con- 
vpyance to truſtees: to hold in truſt, and to 
manage for the pts not ſupported 
12 the ſecond conv for which 
an REI price had - given (7). 
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Try Yet it was ny ID je jk Juli ob who 
related the caſe alluded to, 1 
made on truſt, would be void as to him who Bolle pur- 


_ mag ne valuable cqyfideraton- bond fide * 
ſewyre. imo w 
_— the 12 er ar 
tary hn . 'for what Fraud;'in the vulgar 

Handingjofthe word, could-ravionally din. hae 
who was proyedito/Vave, ce d propenty40/ bi 
855 friends, on account of his own nn 

nage for his benefit ? And here we obſerve, that pot 
merely the truſt o or beneficial WP of i the 'vendar woull 
have been carried by the conveyatice to the-purchale 
but the legal 1 e e 1 
* 4% $52 Sil! 1 A 2 It 


, 
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It has Always been, held that groſßg in:: 

adequacy (d) amounting; only; o a 605 © - 

jourable. conſideration-/is ſingly. ſufficient 
en eee e 

vin en ee 1 ark; 
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"(is however, * to the ablglute 


ind peremptory purchaſer; that the pro- 
tection of the act is extended. A mort. 


gage is apurchaſer, againſt whom a former 
voluntary conveyance cannot be maintain- 
ed (8); although a mortgagee is only a a (8) Skin 


423 Holt 


purchaſer in equity to the extent of his +77-:Ver. 


272. and ſee 


keutity for a voluntary conveyance is Bd * over 


vation 1 


to carry the equity of redemption, whether. Ao, 1. 


made. before or after the mortgage (9). hs 
But it ſeems a court of Equity Wil not Cb, 
open a forecloſure in favour of a fue. 22 4, 


r Lo d 


ban n e (e); and it Seng Fader. 
6 n on! 17 8 e. 


* 2 . v. Car- 
2 uin eee [1.5 ith + wright, 


_ 


ubs be tas. Wap Po, BEN FEY 9 of 
lait will not relieve againſt marriage contrafts,though 
bey are very unequal, is, decauſe they, cannot ſet the. 
wand nd wife in flats gu, and unmarry tho parties, 
Vid. Nerth v. Anſel, a P. Wer 615, per Sir J. Jekyl. 
can. Ca. 217. ef fig. and vid. Therke v. Newman, 
Fach- 38. where the felief ſeems a little extraordinary, 
Bb3 as 


1 or 


— 


\' Purchaſer; how" qualified" Cu. IV. 
by the above tited caſes'6F Burr Ev. 0. 
(19):nall. aeg (to) and Stott vr Bent that u 
| z Lev. 70. Whom 4 leaſe of lands is made for- * 
| dethynifieation'by the perfor? för wem he 
is ſurety, is a-purchaſer” Within khis fta. 
tate (/); but this is extremely doubtful, 
We may add. to theſe obſervations reſpett 
ing the requlſites neceſſary to 2 
plirchafor within: this ſtatute, that it has 
been determined, that the purchaſer muſt 
contract for the identical thing which "Was 


8 vim ei 25% . * H my LIES 
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» 


bes 26 2s allowing: a Teese f nee 1. 11 E 
recech 11 nit a ionigaget 9. had ice tHe wore 
ps ee r the hand. 185 ps d ru 
os 5 oo (Hie Tad; bad that a gran by vid x ſurety 
©: £.: before he hath paid e good :3gainl the 
5 |” eommiſſouers, of desk, by geh eee 
- : cauſe. not, a valuable « 5 within Ya hh 
* 90 ſee” che cafe of Cartwright "and" BU . Ul „1 
4% 5 } Dyer 205. a. in note. But ſee Broughton's caſe, 5 Rep. 
244 In the caſe of Franklin v. Bradell, Hutt. 84. it vn 
ſaid, chat a man's having been a ſurety for another, wa 
a good er poſt Jade confideratioh to raiſe an uſſumpſt; 
ſts, however,” the caſe of Toparu'v,'Linky; Cliyt. 38. 
where [uth a deed of indemnification to a ſurety was held 
fraudubent and void againſt f ctediiom in the 
ebütt bf Chancery ; aud. vid. Rol. Abr 785 "adjudged 
between Nard v. Lombard, that it is not à good cool 
deratian to raiſe the uſe ben bargain and ſale. / 0 
il 0 
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the GubjeRt" of "the fraudulent conveyance, 
ot he is not aui object of Thus, 
where]. C. (12) having a leaſe of certain 
lands for 60 yeat if he lived ſo long forged | | 
2 leaſe for o years abſolutely; and after- 'I | 


Lal 


wards by indenture reciting the forged | CK 
leaſe; for valuable conſideration, bargained 1 
and ſold the forged leaſe and all bis intereſt | 

in the / land to R. G. Ld. Coke and all the 
other Judges were oi opinion, that R. G. 
was. no purchaſer within the ſtatute 27 
Eliz. for he did not contract for the true 
and lawful intereſt, for that was not known 
to him, and 16 at had been knn to bim. 
perhaps he would at have dealt for it, and 


It was agreed, however, that the, true in- 
tereſt did "paſs, by farce of the general 
vords; but it, was not included i in the con 
traft; nor did the valuable en 
extend to it. Wie e lte ISN. er li 


Thus K to Yu ae in this 
aſe, that the valuable copſiderstian. copld 18 
only be extended tothat particular, intereſt, = 
vhichit was in thecoptemplation of thepur- 1 
chaſer to buy. If, however, there be, in 
truth, i conſideration given, it i 

u matters i 


= rA 


ve 


(12) z2Vern, 
327. 

C3) 2 
Black. 1019. 


Matters gt what fart.of «ſtare-orinteras. 


Purchaſers buw.gualifed... Cn. I, 


the ſubject of the putchaſe. And ibappeary 
to have been teſolsed, upon this ſtatute, 
that even hert ho actualeſtate or intereſts 
contracted far, hut only an aceeleratian oſ 


the right of poiſeſſion, as here a leſſet for 


years. grants over his eſtate. fraudulent, 
with intent to deceive purchaſerts; and aſ. 
terwards the reverſianer, nat being conu- 


(ant of it, bargains with the leſſte for a 


furrender of the term, and gives a valuable 
confideration for it, and the leſfee hy parol 
or deed ſurrenders all his eſtate, the fever, 
ſioner is alded by the ſtatute 27 Eliz. al- 
though he does not purebaſe the land in 
fee tail, nor for life ot for years, according 
to the words of the ſtatite,-forche*pbr- 
chaſes no eſtate, dut the extihgwiſhment of 


an eſtate. ' And this point rs ſaid to have 


been decided the ſame year, in Which the 
ſtatute was made, and is cited in ſome old 
bogks from Juſtice Warburton $ reports, 


Kin of a krflis of purchaſer of « 
tum f yeurs is clearly enough embraced 
within the principle of the/ foregoing de. 
eiſions. Accordingly in $haw v. Ssandiß, 


e and „ v. AA (13) it was 
959 6 ynanimouſly 


$7. 10 take Advantage of St. 27 EI. 
unanimouſly held, that a leſſee at rack rent 

is a purchaſer of his term for a valuable 
conſideration within the ſtatute 27 Elz. 
and in the caſe of Cyeſi v. Fauſenuiteb (14) 
the ſame privilege was allowed to a leſſer 
who had paid a fine, as the conſideration 
of his leaſe; and in the ſame caſe it was 
ad at the bar to have been reſolved in 
29 Eliz. in a caſe between Hinde v. Collins; - 
that a fraudulent conveyance might be 
avoided as againſt a leaſe, whereupon rent 
s N 0 without _— in 1 
tion. E e enn. MATES ren 


Iv 


er Cre, - 


en Moles edt to nn 46 

Much caution lene ok this [hand 4 
of enquiry. It is a point of almoſt as much | 
nicety to aſcertain who ſhall be a proper 
purchaſer, . as what conveyance ſhall be 
fraudulent within this ſtatute. In one 
place (15) we find it laid down that * he (rs) on. 
who makes a fraudulent gift within the! © ***+ 
ſtatute, muſt be the ſame perſon that after · 
vards makes ſale of the. lands. - But in 
hurrell s caſe (16), ĩt is Rated as a point re- ge 
llved by the Judges, that * it is not ne- 
ſary that he who ſells the land, ſhould 
make. the former fraudulent eſtate; but if 


| 
| 
| 


32 — bow guat On. . 
the eſtate be fraudulent; bee ver ſells it, 

the purchaſer ſhalt} avoid ſuch fraudulent 

eſtate.” A poſition, which ii taken without 


ſome qualification, is a little too large in 
(ohe. expreſſion. But there isa caſe (16) in 


45. Jones v. 


ede. Vernon; which on: ag ſuperſiciall glance 
might ſeem to lend ſome ſupport to the ob- 
ſervation ſirſt above adverted to; though 
that ſupport vaniſhes upon cloſer inſpec- 
= tion. That caſe was 1n-effectithus-<grand- 
—_  - fathers father, and ſon. The grandfather 
| | made a voluntary ſettlement upon his 


v 


=_ grandſon and died. The father afterwards 
= .  - made a mortgage of the ſettled lands, and 
1 | then the. voluntary: ſettlement as ſet up 
| / by the ſon againſt the father's mortgayee. 
G The court held clearly, that the voluntary 
ſettlement ſhould not be affected by the 
mortgage; but if the ſettlement had been 
made by the ſame perſon whO mortgaged 
rn land, it ſhould not prevail againſt a 
| 1 BBut here we muſt take notice, 
that the eſtate: actually paſſed from the 
n grandfatherto the ſon by the voluntary {ct 
tlemenit; for it was without doubt a good 
conveyante;until the mortgaget'stitle aroſe, 
ny” as it paſſed to the ſon, nothing de- 
ſcended 


g 1. J rh Age r EI. 
tempted to make this mortgage; he had 
in fact nothing: to convey; He was heir 
at law, as was the ſeller in Burrell 's caſe, 
with this diffstence, that the ſeller in 
Burrellis caſe had the inheritance in him 
at the time of the ſale ; whereas, here 
the mortgagor, natwithſtanding he, was 
heir, was a mere ſtranger in intereſt at the 
time of the pretended mortgage. So that 
this caſe in Vernon does not warrant: the 
extent of the poſition, that the -perſon 
making the fraudulent conveyante, and 


ſelling em muſt neceſfarily be the | 


* . . N eee e EH? Ebern 
Ae e n een 
110 e the!  ratdfather made a 
frauduleri leaſe for a long term of years 
to the father. The father aſſigned over 
the leaſe to his ſon to prevent its being 
merged by the deſcent of the tevetſion z 
and both 7 leaſe and aſſigument con- 
tained peculiarities which were conſidered 
2s ſtrong indications of fraudulent” intent. 
After the death of the granidfatfer;” the 
father ſoid the land to a purchaſer for va- 


_ conſideration, and covenanted that 
the 


q 
j 


- 
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dulert act, by Which the putchaler w 


| drowned in the inheritance, Wo ke dl 


the ſtatute rendered it ſo abſolutely, void 
to every intent as to let the reverſion in 
upon the leaſe ſo as to operate a merger 
of it, though there ſeems good reaſon for 
ſaying, that, if it had been neceſſary, the 


effect 


' : Parchaſor, bow: quial;fied Cn. IV, 


the ſame was eltar of all leaſes, &. and 
alignment were void -againft''the-pur- 
chaſer. This was the ſubſtanes of the 
caſe. Now here we obſerve, that the frau- 


immediately deceived, Was the aſſignmen 
by the father; for if that aſſigument had 
not been made, the term would have been 


that the father had the fee ſimple of the 


land at the time of bis conveyanee tothe 


purchaſer. But to give the ſtatute ts full 


| beneficial operation, both the original 


leaſe and the aſſignment were adjudged 
fraudulent againſt the purchaſer. With 
reſpect to the avoidance of the aſſignament, 
it was only the common cafe, for ſo far, 


the perſon making the fraudulent convey- 


ance was the ſeller; but if the aſſignment 
only had been avoided, it might, perhaps, 
have been doubted, whether the effect of 
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eltect of the ſtatute aught to have been 
ſo. conſtrued. in fuxtherance of its general 
object (g) but the cgurt gave the ſtatute 
a more ſweeping operation, and conſtrued 
both the. leaſe: and aſſignment, as fraudu- 
lent within its purview 4.and as the: reſult 
of that deciſian they laid down a rule of 
cabrio. 2 that, if the 


ww 


0 R eee been hs 1 8 ſenſe 
entertained of theſe ſtatutes that they render convey- 
ances vaid to ſuch purpoſes, vid. Hob. 166. E 
ſuch extent as may be neceſſary to accompliſh their ob- 

jeſt. The conftruftion adopted has been the rei ge 


to their operation, as it might have been in 
Burrell i caſe, if the ſtatute had been confirued ooly to 


ould ſeem, to cauſe) an avoidance to the extent 


caſe of Thorne V. Newman, 2 Chan. Rep. 37.- where an 
ellate of freehold under a voluntary deed was attempted 


bad been purchaſed, whereby it was contended that the 
chattel intereſt was merged, and ſo not in exiſtence to 
paſs by the aſſigument to the purchaſer,  ſuch.,yoluns, 
ary conveyance! was declated to be void, both at law and 
in equity, againſt the purchaſer of the leaſe, and t 
nerger (if a merger. it could be, vid. the caſe, 
compare. it with Platt v. Sleap, d by 275.) was 
ame eee : 


aſh gn- 


 rende aptior. nf a merger be neceſſary, in any inftatice, , 


operate on the aſſig they muſt be taken, as 
70 4 
eſeQuating the. og On the other hand, in the 


to be ſet up in the perſan from whom the leaſehold eſtate 


38 
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have rendered the grandfather's leaſe 2 
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conveyance . within the ſtatute, and then 


—— ions the an ae 50 without « a va- 
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the caſe, and the original deäde had been 
made by the grand father to al 
inſtead of che father, che ſule by tlie. father 
of the whole eſtate in the land after the 
reverſion had deſcended upon him, Would 


nullity--as againſt ſnch Mey from the 
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It „ aig therefore, that e = ſafe 
in ſaying, that it is unneceſſary that the 
perſon who ſells ſnould be the ſame ber- 


fon who made the fraudulent con veyance, 
provided the ſeller has the, eſtate in him 
to. convey.” But if A. makes a fraudulent 
attempts a ſecond. time to convey the ſame 


KENT 5 1 Juable 


9 1 The” ads. « for the ſame 9 added in 
the text, becauſe, where a man*makes a fraudulent cos - 
veyance of a particular eſtate, and then conveys 'the 
reverſion and inheritauee to B. a third-perſon; and B. 
{elts to a purchaſer, who gives a valuable conſideration 
ſor che unincumbered immediate poſſeſſion, ſince” B. 
had an eſtate in him to convey; though not ſuch in be 
undertook to ry it may be doubted whether the 
oo 
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91. fo lade fdpantdge of Ar. 4 El. 
luable oonſideratiotr z and theti the fetond 


conſideration, ſueh purehàſer is nt Wpur= 
chaſer within the ſtatute to avid the firſt 


voluntary conveyance ; for he to Whom 


the ſecond grant was made took no eſtate, 
and his ſale being ineſficacidus as the act 
of a ſtranger, would fall within the prin- 


ciple of the caſe of Yones v. Purge above 


grantee falls to d purchäſer for. valuable 


103 


cited. Thus where A, (18) ſeined in ſee 5. f. 
of land bargained and - fohbngt to B. and 5% . 


C. with power of revodation upon the 
tender of 20 6. and before an effectual 
tender made, ſodas to revoke the firſt 
conveyance, covenanted to ſtand” ſeized 


of the land to the uſe of P. his nephew, 


for his adyancement in life, ho, after the 


deceaſe of BIBS it to J. 8. toro 


* N * 
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purchaſer Would nat hold en of the leaſe. And 
it may be queſtioned whether ſuch a caſe can be diſtin- 
puſhed in principle from Burrell's caſe above cited, 
where the father; after making ſack a leaſe, had'ſuffered 
the land to deſcend to his eldeſt ſon, andithe lenſe whs 
adjudged void as agaioſt the purchaſer of the entire in- 


heritance from the eldeſt fon, . 
„ une * * ar 
A ſolve l 


384 


conveyance, and the ſubſequent, ſale vn 


iy, labouring by artificial preſumption to 


* how gui en. I 


ſolved, by all. che Judges, n. 
ancs to P. could not make void the. fuſt 


le he as beer on aer eee 


er- 
. 


„ n. 
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T0 bro the Ratiitg erte to mod 
the fraudulent leaſe made by the grandſa- 
ther in Burreil's eaſe, it was ntreſſary b 
found the rule of interptetation upon 
irong preſumption of law. For as * 

-andfatber made the fraudulent convey- 
ance, and the farber fold to the purchaſer, 
the father was / not within the verbal im- 
port of the ſtatute wie Ipeaks of frau- 
dulent conveyances witli intent to deteive 
purchaſers; for how could the fraud of 
the grandfather be coupled with the ad 
= the father? The identity of the agent 

, in ſtrictneſs, neceſſary to the accom- 
pliſhdent of what the ſtatute regards as 
one act of fraud, nor can we ſeparate in 
idea the intent eee ee 
ſtroying the very ente of fraud; but 
the grave and vigorous expoſitors, of that 


oe! 4 e tar 


61. eue, Aol of BE af E. 
ra out che eficady Gf its pete 


rather to hazard a Wiel than to leave 


to fraud one N They fe. 


tually purchaſed was the perſon intended 
to be deceived, and in their nervous idiom 
they declared that * för as much a8 it 
is intended and preſumed in law, that 
eery fraudulent "leaſe is made to the in 


tent generally to defraud: purchalers, 


farmers, &c. within this generality 


particular purchaſer and farmer is in- 


duded,” It ſhould be obſerved alſo, that 
the court would not allow it to be a ma- 
terial queſtion,” whether the ſeller be co- 
nufant (i) or not of 1 Torther fraudulent 


» #4 4 
leaſe, G „ "+ 1 ty 
” # 
; 
154 | 4.4 * 


In BurrelP's caſe above cited we obſetve, 
that the perſon ſelling, though a dif- 


ſerent perſon from him who made the 
wuntary conveyance, yet was in by title in 


privity of eſtate, and the power of defeat- | 
ng a former fraud ulent conveyance, ſeems 


lt. ho Ml * 1 1 


00 The caſe, as to "this — ſeems to have hos 
Wlpprehended in the Natement of i it in Lane 113. 


Cc | to 


ug 


Kess 
to the utmoſt ſtretch of its p view, Ho 
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Ci Mawr in the caſe of Hunt v. Gateley (19), here 


made a voluntary grant of rent, and then 


But this the Juſtices all denied; and were 


grant ought, in that caſe, to have been made 


Furcheſr, how qualified. Cn, I. 
10 bound itſelf within this limit. Thus 
a perſon, in remainder after an eſtate tail 


tenant in tail ſuffered a common reco 

in favour of a purchaſer for valuable con- 
ſideration, it was contended that the 
grant was fraudulent and void as againſt 
the purchaſer within the ſtatute. 27 Eliz. 


very clear in opinion that the voluntary 


by: him who made the ſale. Though they 
were equally clear on other grounds that the 
rent was deſtroyed by the recovery. And 
a ſtill ſtricter notion prevailed in the caſe of 
Clerk v. Rutland (a0), where a father made 
a leaſe to a ſtranger for forty years, and 
continued in poſſeſſion, and afterwards 
conveyed the lands to a younger ſon, who 
ſold i it for a_ valuable conſideration, it was 
doubted whether the purchaſer could avoid 
the leaſe ; but it was ſaid, that if in that 
caſe, the father, after making, ſuch leaſe, 
bad ſuffered the land to, deſcend [to his 
eldeſt ſon, then the purchaſer from. the 
eldeft ſon ſhould avoid the leaſe. 
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when this enquiry into the merits und 
qualifications of a purchaſer to entitle hit 
to the benefit of 'this law, -brin bringe us to 
the doubtful point at which * -voluntary 
and valuable <onfiderations begin to di- 
nde, bot muſt attend to the ſame diſtine- ® 
tons as are neceſſary i in conſidering thuhs = 
wailableneſs or infufficiency 'of” es firſt = 
conveyance as againſt a ſubſequent pura 
chaſer. Though” the precedent convey- 
ance ſhould be Fraudulent” under every 
cauſe of the ſtatute, the ſtatute only 
woids it againſt a pur@haſet of a alla 
deſcription 4 and bags a purchaſer be 
err ſo fortiflecl in his value and integrity, 
there is à certain degree to which "the 
regative or poſitive indications of 'fraus 


od WW tukat intent muſt amount befofe "the 

ds pror conveyance is antiulled by the (ta! 

ho ute. The tendency, or if the expreſſion 

yas vl be allowed, the bree of 'the law 

oid to uphold rather than deſtroy, though it 

15 nay not enervate the ſtatute by miti- 5 
ale, 


bring its conſtruction againſt conveyances 
Jus er gifts without conſideration where the 
[the Wr. purchaſe is clear from ſuſpi- 
don, may yet reaſonably induce” a ſome- 

ö what 


$7 


_ of thoſe, who demand the deſtruttian, of 
ever, to he cautiouſly admitted, and only, 


YO 


1. Parchafer, bow. quelifud- en. W. 
hat moxe jealous enquirꝝ into the merits 


ſubſiſting titles. It is a diſtinction, how. 


perhaps, where caſes hang upon a nice ha 
lange of conſiderations. It is ſettled be. 
yopd.doubt, .that, oniy a, valuable cf. 
Bee will ſupport, the pretenſions of a 
perſon, Wo e to found a title 
8 this ſtatute. in derogation of an ay 

e: or FO Enneh, — 


5 4 doubted whether that conſt 


Yaleghl 8. * . which = 


ſes f ly, prevailed, in others 


8 ly. tende to ſupport precedent of 
conveyanc 3 ſubſequent purchaſer, BW :. 
will arm the purebaſet againſt a prior vo- f 
luntary.deed with power ſufficient to over-· Wl - 
throw. it. That er ell acta ſort of con f . 
weight in the caſes, of Rraggers v. Lang: 4 
Lam (21), Kirk v. Glark (22), the, Eaf Inde (1, 
. Company. Clavel (23), and jn Doe v. Rau- 1 
lage, could hardly, it is conceived, prevailin N te 
a court of, lay: or equity as a foundation WW ud 
for the, claim, of a ſubſequent, grantee f .. 
uin an vs my mie, for 00 6 


W 
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would be to infer the proſpective fraud 
vithin this ſtatute with too mach wolenes 
rn weh 9710 Welk he Het 
Oat 7 ett a9! 25 erg 
It bene a upon Ae 
able to all the determinations of the court 
of Chancery,” that a. - rruſtse,* appointed 
under a voluntary ſettlement, ehnnot be- 
come a donn de purchaſer, ſo as to diſo 
ſolve the connection between himſelf and 5 
his chu qu truſts; if he is truſtee f 
the fee ſimple, e cannot, by paying a fall 
rue; deſtroy his character of truſtee; 
neither, as it clearly ſeems, can ſuch" truſtee} 
of a term only, by the purchaſe of the 
ſe, extinguiſh” hid term in equity, And 
fa truſtee,” With the particular ditection 
of his e Lind truſt, make a voluhtary 2 


. conveyance; he cannot afterwards, With 
els at the direction of his ccf 2 truſt} 
1 &feat ſuch voluntary conveyance” by fis 


bblequent (ale to à valuable 3 
without notice, (if the purchaſe Meet 
dee he is implicated in the bredci of try 


00 ap nor ane. weiter (4)/for th tho 4 


f a1 This ſeems to have the reaſon of Wee | ' 
ould A iridge v. Due et al. . 439 
Ce 3 


en. / 


firſt- ens adduct [originate in any 
movement of his own mind, or of the 
mind of any one under whom he claims; 
and as the latter conveyance ſuppoſes a 


plain breach of truſt, it is nat onlj dif 


(24) Vin. 
Ahr. tit. 
Fraud, 
vol. 13. 


7. 


Trin. 2 Jac. 
and vid. 
Moore 757 · 


gonnected with, but appoſed in inteteſt to 


the firſt conveyance. This was the caſe of 
Sheldon v. Hanbury (24), where A. a woman, 
living ſeparate from her huſhand, had fave 


money, and purchaſed in B. 's name in 


truſt. B. lying ill, made a leaſe af the re. 
gueſt of: A. for 200 years to C. on condi- 
tion that C, ſhould; pay the profits to A. 
and alſo on condition! that if B. ſurvived 
the; ficſt day of June, and then paid 11 

to C. the leaſe ſhould: be void. - B. ſur- 
vived the day, but did not pay the ſhilling, 
Afterwards. B. in confoderation of ioo 
made, a leaſe ta J. S. with coyenants far 
quiet enjoyment, &c. B. died, C. having 
notice given him now, andi not before, of 
the. leaſe, which had been made to him. 
enter , upon. J, 8. The gueſtion we. 
whether the Jęaſe made hy B. at Al f. 


queſt, in part.) performance. of the tm. 
= fraudulent. a_— the -ſtat. 


epi: b. 4. . oh PE 


Yo 


or defeated” by the en of revocation 
reſerved to B. who made the leaſe to. 
c. and alſo the ſubſequent leaſe to J. 8. 
And as to the queſtion of intent it was 
{aid in anſwer to the fraud under the ſta- | 
tute, that the intent was to perform the truſt, 
and could not be to deceive a purch rn] 
becauſe in good conſcience it was. to 

form the truſt for one who did not ling 
the ſecond ſale. And as to the ſecond 
point the power to revoke was lapſed and 
gone. But it has been reſolved, that 2 
ſtranger, - who makes a purchaſe, in his 
own name, with the money, and for the 
benefit of another for whom he is a truf- 
tee, is a gs * hs: "I 
27 Eliz. (250. l 


- 


In conſiderin g what e are 1 
to the benefit of the ſtatute 27 Elia. we 


extends its protection not only to ſubſe- 
quent purchaſers of the land in fee ſimple, 
fre tall, and for Ife, lives, or years, in 
which clauſe mortgagees are included, but 
aſo to ſuch as have purchaſed any rent, 
profit, or commodity, in or out of the 
CE - land; 


muſt not omit to obſerve, that the ſtatute 


16 Purebghrs bom hallt Cn. u. 


land; ; which, words impor an abvious in- 
tention in favqur of all incumbrancers, 
That « clauſe of the 0, which hasin view the 

8 fruſtration of conxe ances, gifts, grants, li- 
mitatiqns c of ules, &c. made with powers of 
revocation, at the pleaſure of the grantor, 
as againſt thoſe afterwards coming i in upon 


valuable con ſideration, expreſsly extends 

1 to all ſubſequent char; es ho theland ; ; for 
the words are, vt all or d 0 bargain, fell, 
emiſe, grant, convey, or charge the ſame 

ands ;” and charges upon as well as charges 

out of the land ſeem within their patural 

import. It 1s true, the copulee of a ſta- 

| tute or tecognizance "has 1 in ſtrict legal 

. Vide language no charge upon the land (26); 
Barrowv, he has neither a right in or a right z the 
H. 35. land; and if he releaſe his fight in or 
_ +.» to the land, he may nevertheleſs extend it 
if he chuſe (1). But yet in common 1 in- 
tendment ſtatutes and recognizances are 


| _— _ this land, and wie 4 e's been 


' Fin 45 4 


2 t "1 1 Pg 7 a 
® Plowd, 7 72. 10 yas 50. * Cie, kl. 5 8. af 
ſee the congluſions, branching out from this diſtinAion, 
with reſpe@ to tacking incumbrances, in Brace v. the 
we” 7 Abel, 2 Le wy. 
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7 _ in n ſw 1 n, A088 = | 
it would have been, too much to Cit W 
cumſcribe the operation of, a law | 
the prevention . .of;. frauds, . by. inſiſting 
on ſuch. technical formalinies. Therefore 
on a fs faciat (a8), to have execu- C 
tion of, A regognizance, where the Caſe Inden. 
was, that E. the defendant's father, made 
: feoffment to the uſe of himſelf for life, 
remainder to the defendant the fon in tail, 
with divers remainders over, with po wer 
of revocation; and then for the con; idera- 
tion of 400 /. entered i into a reco iZ ance to 
the plaintiff, and died ; it was determined. 
that the land was extendable againſt the * 
ſn. And it was faid, that though the 
ſtatute did not ſpeak expreſsly of conu- 
ſes, it ſhould be. expounded to extend to 
them, for the ſtatute had always received 


an equitable conſtruCtion to relieve pur 
chaſers. 


The magnitude of the thing purchaſed 
s not reſpeted by the ſtatute: any 
profit or commodity in or out of. the land 

ue thereby guaranteed to the purchaſer 
br valuable conſideration againſt fraudu- 
lent | 
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(29) Hate | 
tom v. Heale, 


1683. Bull 


Ni. Pr. 22; 
Vin, Abr. 
21. tit. Vo- 
hintary con- 
veyances D. 
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that he within thetime took the trees; upon 
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Pi rchaſer, bow how LY 


1, tent conveyances. Thus (29), upon 110 
of not guilty in treſpaſs, the defendant gave 
in evidence articles, by which R. (under 
whom the plamtiff claimed as heir) ſold to 
him ſome trees in ſuch a wood, to be taken 
between ſuch a time and ſuch a time, and 


which the plaintiff proved that R. was only 
tenant in tail under a ſettlement; but as it 
came out, that this was only a voluntary 
ſettlement by R. himſelf, it was clearly 
held by Jones, C. J. that this fale, being 
proved to be for a valuable confideration, 
bound the heir as a caſe within the Act 27 
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x treating of e under the 


the ſucceeding caſes and remarks will be in 
troduced: without regard to the diſtinction, 


which has been taken between the ſitua - 


tion of creditors and purchaſers under the 


ſtatutes, of which they are reſpectively the 


object. The tenor of the adjudications on 


theſe ſtatutes do not appear to warrant the 


difference as to the merit of theſe diſtinct 
claimants. up to the extent to which it has 
been carried by looſe obſervations at the bar, 


ſtatutes it may be proper to obſerve, that 


and particularly in Shaw v. Standiſb a), 9 ayes. | 


where it was ſaid that there is a differ- * 
ence between, purchaſers and creditors, for 
the ſtatute 13 Eliz. makes not every volun- 
tary conyeyance, but / only fraudulent con- 
reyances, void againſt creditors; for that 
2 to creditors it is nat ſufficient to lay age. 


wm - — . 


time of the conveyance made, or A ſome 
other circumſtance it muſt appear that the 
conveyance was. made with intent to de- 
fave or defraud a creditor ; but in the 

| caſe 


' 


n of 19) and 27 EL On. I, 


caſe of a purchaſer, al voluntary convey. 
ances are void without more 2 the winch 
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| | proviſion of the e- b b 
- WH SDA inne een: Tr MEET. 113255 < 
2 It nde“ cat it appears by à m "_ | 
= of the deciſions; ſome of which have Rae, 
1 adverted to in a former part of this eſſay, 
| that a family ſettlement (a) made after mar- 5 
| lage by one not indebted at the time, i , 
| in general valid againſt ſubſequent credi L 
3 Cb, tors; but in genera (2) only, betins ( 
155, Woog, be debt, be upon Ehe cn. 
Daa tracts, yet if, as has before been thewh, the N 
Rep. 69. proviſions be ſuperfluous, unreaſonable, or b 
debts ap- unaecommodated to the end propoſed,” or bn 
fare teen if any other ſuſpicious badges charaRterize b 
. 1 the tranſaction, ſuch ſettlements, not- Cc 
ferttement, withſtanding the meritorious" claims of V 
children, may be challenged by ſubſequent pr 
creditors. But except in this privileged f 
caſe of family ſettlements and proviſions, % 

the courts both of Law and Equity ſeem to 
| have Ureated nag no merely voluntary 
REES) | hd hens U 
5 7 De bl 

(a) Vid Kae pry Dri 294 b. note. A man 
conveyed Tands for the preferment of his children, and af- pr 
terwards ſold them bona de # i good if be Was tt in- P 
debted at the time : by the Juſtices : ocheryriſe it is oh, ar. ec 


92. az to\Conueyances: merely uojunteny. | 37 5 


a8 invalid againſt ereditors upon pros 
ſubſequent, contracts. In the caſe of S 

v. the Attorney General, which will de here⸗ 
after cited at ſome length, the elaĩm ef the 
bond. creditor was ſubſequent to the grant, 
and yet he prevailed, although the grant 
was acknowledged by the couft to be 
grounded on a juſt and equitable conſider- 
ation. If we put out of our contempla⸗ 
tion family ſertlements and proviſions, 
(which as againſt ereditors upon | ent 
contracts, as has been before bfr ved, are 
upon a foot with conveyanees upon valua- 
ble conſiderations, unleſs accompanied with 
certain ſpecial indieations of fraud), it ray 
be, perhaps; doubted how far it is ſtrictiy 
conſonant to authorities to ſay, ' that here 
voluntary conveyances to ſtrangers are only 
prima facie evidence of fraud under the 
ſtatutes to the effect of — them 
walt nn a0 eee acer 

lle ih l 

Upon. an b den, of the el m- 
dulgent caſes, wherein the want of valua- 
ble conſideration has been reſtricted in ex- 
preſion to ſuch prima facie evidence, it yet 
appears to have been conſidered as fub- 
jet to be * only by circumſtances. 
which 
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which diſcloſe ſome ground of ſtipulation 
or contract. But by requiring this ground 
of ſtipulation or contract to reſiſt the prima 
ſacie evidence of a total want of valuable 
conſideration, theſe caſes in effect affirm, 
that ſome groundof ſtipulation and contract 
may be conſiſtent with a total want of va · 
luable conſideration, or in other words, that 
a deed may be voluntary, and yet diſcloſe 
ſome ground of ſtipulation and contract, 
we by which, though voluntary, it becomes 
valid and eſſectual againſt creditors and 
purchaſers. Whatever oppoſes prima facie 
evidence muſt be . with the en- 
iſtence of the thing which, raiſed the evi- 
dence, for if the circumſtances produced in 
rep'y to the alleged voluntarineſs of a 
conveyance. repel the charge itſelf,” inſtead 
of the ed or evidence. of it, the enquiry 
reſolues ĩtſelf into a queſtion of fact, as to 
the want or exiſtence of à valuable conſi 
deration. If the alleged voluntarineſs of 
a a conveyance mult; of neceſſity beanſweted 
by the allegation of a matter which ſhews 
the conveyance to have been not voluntary, 
then it follows, that the voluntarineſs of a 
conveyance is concluſive; and not merely 


k adac evidence of fraudulent intent 
| within 
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E 4: to Conveygnces merely-vol 
within the ſtatute under conſideration, 
Thoſe, therefore, who contend againſt the 
conclaſiveneſs of the evidence of mere vo- 
luntary conveyances, admit too much by 
acknowledging, that the evidence of ſuch 
voluntary conveyances can only be repelled 
by ſhewing ſc ſome ingredient of contract or 
ſtipulation, unleſs they at the ſame time 
maintain, that ſuch ingredient of contract 
or ſtipulation, does not intrinſically amount 
to what, 1n the true and legal underſtand- 

ing of the expreſſion, is meant by, valuable 
conſideration. . Perhaps, this is a propo- 
fiton which they will not explicitly. main- 
rain, and if they do, the diſpute reſts merely 
on a ae in the tba of For 


To new therefore that a mere e voluntary 
conveyance. is. not concluſiye, but merely 
prin facie evidence under the ſtatutes, that 
propoſition muſt be denied, which affirms 


c that the alleged voluntarineſs ofa conveyance 
d is only to be anſwered, by, ſhewing ſome 
4 ground or ingredient, differing it gſentially 


from a mere, gratuitous donation, It be, 


juſlance of the controverſy ; ; and after pa 
ng the point admitted, vis. that Was 


hoves the prudent reader to regard only 2 


2 
: 
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adduced by his Lordſhip do not, as it ſhould 
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uniform and certain, a propoſition is better 


expreſſed in ſimple though circuitous lan- 
guage. Whatever may be the true tech- 
nical import of the words valuable and w- 
luntary, neither of which oecur in the ſta- 
rutes we are confidering, or belong to the 
dialect of the common law, can it be faid 
that the caſes have eſtabliſhed it as a ptin- 
ciple that a naked conveyance toa ſtranger 
without a fingle ground of ſtipulation ot 
contract, however good, juſt, and laudable 
its oſtenſible motives may be, can ſuſtain 
itſelf under theſe ſtatutes againſt creditors 


and purchaſers upon fair pecuniary con- 


ſiderations? It muſt be owned that the ex - 
preflions of Lord Mansfield in- Doe v. Rout- 
ledge are rather large; but ſtill the caſes 


ſeem, 


Tix 5-637 
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ſeem entirely, to-yame We nenen af. 
thoſe expreſſions s but make KBP e 
his Lordſhip, cnhHEhended Within 
term voluntary that: ſprt: of Sonfideratiom 
which 13.expreſsly, tected. valaudble in other, 
aſes. - His: Iardhip obſerved; thats *ha: 
father has a light to give his eſtate, to a/ 
his children (1), and therefore, may fuixly 
ſay, that unleſs you conſent to theſe limi - 
tations, 1 Will, not, join. lt ſeems very 
evident by his Lordſhip's uſe of the word 
« join; that he had. in his mind thoſe 
caſes, upom which the opinien of Lord 
Hardwicke has before been produced, 
nherrin Ge nden een 
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0 The coniel} ef}. 1. TY 0 7 pd wy a 
purchaſer : and 92 70 4 claiming under voluntary ob 
veyance.” The caleb elted! which eclbited“ cirtumfsh- 


as that would. clauri have upheld the cpnveyances: againſt 


of 

pie i chime of credizgrs; upon; ſubſequent comtratiss, ac- 
* carding. to the diſtinction before adverted, to, f ſeemed 
ain to have beep "all Arongly tle with valuable 
ors wnſderation'; 2 therefore be "allmitie® to 


ae againkt ' purcha- 


8 


pore, in its, full Atebe, -his-Lordſhip's:-poſirion, Abt 


Font 218 es Fan r 1 


- en. oe ms. _. a+; 


Ab centrum f 1 ant cn. 


e 2 wither ths” om 
Hig; as in the caſe of father, tenant for 
HR; remaitider to tlie ſon in tail, or in q 
cafe circumſtanced like the caſt of Ree . 
Mitton before cited; where the whole queſ- 
tion turned upon the mother's joining in 
the ſettlement, which could not have been 
mad, in the manner veſited er ef 
without the Us wr concurrence.” 
OW 3145 30 s CELEMES 274, VO 24592) 

Enough, kachaps, hs eav aid in 2 
Buser part of this treatiſe; to ſhew that 
the relation of the parties in both: the 
cafes juſt mentioned was fuck as to qus- 
lify them to ſtipulate and contract for 
the controverted limitations, and that it 
"was looked upon by Lord Hardwicke and 
Ob. J. Wilmot as ſupplying. to the tranſ- 
ation the ſupport of avaliable con- 
ſideration. The other caſe of a voluntary 
conveyance unimpeachable by creditors a 
purchaſers, put by Lord Mansfield. in the 
: above-mentioned caſt of Dot u. Routledge, 
"which"'{tippoſed à relation of à mami 
woman, r cr ** in bi 00 
J 
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ay to the huſband. “ I vil net pay, this 
money. to you, unleſs you make a. proper 
ſettlement,” ,, falls ,obviouſly, within the 
oredicament. of that claſs of eee 
tle eleventh, ſection of the preceding ch 
ter, have been ſheyyn to have been gro nd 
ed, according to the uniform opinion, « | 
the, courts, on A, valuable co gſideration. 

His Lordſhip's inſtance of 1 4 * 
Searles, Was apparently; the ſtrongeſt t to has 
purpoſe; to the diſcuſſion of which caſe at 
the cloſe of ns the reader 


is eff 24m ae, 


Taking, i oY admitted, | that, al all ' thak 
caſes. which diſęloſe à ground, however 


eidence of fraudulent intent, ſ as ta throw 
the proof upon the. perſon claming under 
it; it may be in order next to examine whey 


the charge of —— 
the eonſtrucłive 
a conſigeratiqn,” 10 the ws” 
| L 14 4 4 1 It Ns 


Fr iter ofa. 


inall, of ſtipulation, and contract, arg caſes 
of valuable conſideration, and that. a, v 
luntary, conveyance, is at leaſt primſ facie - 


ther any thing ert of this gronnd of. ſti- 


pulation and contract is ſufficient to anſwer 


of the ſtatutes 


Re for ah natural and reaſon: 
able tnotives may with ſo much Lonſiſteney 
and likelihi6od be alleged a8 to leavE no fil 
picion of fraud in et fair judgtnent of man- 
kind, and to afford that high degree of pro 
babitity, which, in the general Concerns of 
Hfe, induces à moral reſlance, an anſwel hay 
deen attempted to be given iti an early pan 
of this eſſay, where the ace and rules 
adopted in the conſtructiom of the ſtatutes 
of Eliz. by aflcjent authorities, were the 
fubſest of confiderattont We'may add to 
tboſe remarks by way of general obſerva- 
tion, that there is an exceſs of diſcrimina- 
tion (7) in inveſtigating the qualities of 
things which in legal, as well 95 other ob- 
Jets of critical difdtifſtien, tends onſj to 
draw otit a queſtion to infmfty. That the 
2 of every 1ule of neceſſiy 

fect. and that it 4s impoſſible to 
wha he Ree of its applicstion to/aims 
rheriaieal point; for rules are in the mol 
what claſſes are in the natural world; th: 
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helps of human weakneſs, which being un. 
able to purſue che inſenhble-gradation g 
individual exiſtences, ſeizes upon points: 
viſible contraſt to make them ſeive for the 
denominations. of its. artificial. Alon 
That np degree of accuracy can frame an 
erat ſcale, of conſiderations. whereby to 
mark the degrees from volu ntary to valy- 
able; but convenience requires that the rule 
| ſnould begin at à notable and, definuti | 
point, though that be a point of ſome 11- 
ben, te avid the perpienitn ef a doubt- 
ful barrier and amphibolous conſtructions. 


- That partial rigour is compenſated by, ge- bi 
of WY nora! oxrtainry + and where, dess areof il 
b- doubtful complexion, it ſeems belt ſo con- = 

to ſtrue them witbin the prohibition of a rule 


he deſigned for the prevention of fraudulent 

it pretences. That all thoſe oſtenſihle mo- 

0 WI tives for a.conveyange, which, though they 

. import the contrary to fraud.in themſelves,  . 
ord WI we be cafily aſſumed as a cdlour and pf). 
the WI bection to fraüdufent tranſaCtions, are, of 
dis doubtfuf complexian ;. for there. is 


"= hardly any difpobtion- of, Property for 5 
"BY vhich reaſons of ' propriety, prudence, or 
bor, tary enonightto thoſe who 
Gu wg lie D d' z . 191 14 a 
A 
* : 
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are not intereſted in di 1 85 its validity 
7 y not be given: but the law is ih, 
being intrapped by the ambiguity of 
"theſe pretenſions, and calls upon the par- 
ties to come forth tanguam in arenl. 
> in ſome caſes theſe reaſons are more 
rative than in others, and that they are 

, of them fatisfaftory to all gener 
purpoſes of moral inference, But that the 
approximating ſhades from doubt to ſof- 
icion ark almoſt imperce eptible, and if ad- 
mitted to govern the application. of thel 
Natures, would involve the interpretation 
of them in thoſe: ambiguities and f ſubtleties, 
which it was their object to meet and tra- 
-verſe by the breadth and certeint 'of their 
"proviſions, 35 egen. 5 
| irtiavenc. oo ed: 

"Pp Perhaps i Jagt ment 4 Lord Hard. 
wicke in the "caſe 85 Stiles v. "the Attorny 


(31) A. General (310, Was moved by conſiderations 


ok this Wik; which caſe, as it cannot be 
compteſſed Withoht the omifhon of ſome 
Point importar if to this « queſtion, . is here 
"given at ſome len gth. The Duke of Whar- 
ton on the 24 th * March. 47.19» by deed- 
poll under ki hand and ſeal, conſider- 

ing 


* 


94 6 „ 


ing that the publie good is advanced by the 
encouragement: of learning and the polite 
arts, and being pleaſe therein ith thegt+ 
tempts of Dr. Young.) in conſiderstien 
thereof, and of the love he bore him. did 

zive and grant unto the ſaiq Pr. Voung 
an annuity-of 200. to hold during his life, 
out ef all and every his manors, meſſuages, 
lands, tenements, and hereditaments, to; be 
paid to him or his aſſigus half, yearly: or 
quarterly, with a clagſe of diſtigls in caſp 
of non · payment By an indenture dated 
the 10th'of July 1722, made between the 
fad Philip Duke of Wharton of the one 
part, and Dr. Young of the other part, re- 
citing the above deed - poll; and alfarecit- 
ing that the fad Duke was n to 
Dr. Young an the ſaid annuity in 250 l. 
and alſo in ioo. more, making g 50. and 
ilſo reciting that the ſaid Dr..Y oung had at 
the ſaid Duke's ſpecial inſtatice and requeſt 
quitted the ſeryice he was in, in the Earl of 
breter's family, and thereby loſt an an- 
nuity of 100 / 3 and allo teciting that the 
ſaid Duke being willing to make, the ſaid 
Dr. Young ſome amends far his aid laſs 
in quitting the Earl * Lee 
D 


| 
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Kia wirbpatatis give lum a fatther annuity 
dach 356 l ad foi His gos in quitting the 
flat in conſiderationp &ei the. Duke d 


the ſaid! antaityß granted by the abore- 


Dm Voung during his Hfe clear of ihcum- 


dated the 1 2th: of July, the Duke charged 


ke; with the 200 f. annuity to Dr. Young, 
Uporica'bill brought by the Dukels judg- 


"4th Febtuer) 173 6, defore the Maſtet, ſet 
[Forth at: arge the cbnſiderations of the 
25 arintilttes'; and Hkewiſe that the Duke of 
f ' Whitton Had Peer him 4 Bond datt th 


„ 


dk 60 I tolbe paid Jeerterly in lieu of the | 


Bur! G Exeter's family, it 18 witmeſſedd, 
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give, * "grant; . bargain, and @ll/'to Dr, 
Young one other annuity of 100 J. befides 


— 
Ws 


mentioned deed- poll, to hold to the fad 


Ss. 


bräntes; And the ſaid Duke did thereby 
eliarge al his manors, &c. with the fad 
T Annalties of 100 J. each. By A deed 


25 = 


the lands in truſt, to Mr. Juſtice Denton, 


ment creditors in H. T. 17a, there was 
a decree fox a ſule of the truſt eſtates, di- 
rekting the mdney ariſitig : therefrom to be 
paid to che creditôrs ow g to their pri 
*brity,. andi che reſidue tõ the Dake!?” "| 
t, Foung, in his" Erartination 0 e 


1 5th 


1200 _ conditioned” for the pay ment of 
600 . Wienke his having taken 
{eral Joutnies; and ineutted great ei- 

ces in order to be choſem a member of 


the aid Duke, and in conſideratien of his 
giving up two livings of 200 J. and 400 0. 


in the world, 
479 Viz {T8 -7 \ OT .1 A . 


on . zöth : fi? Al, Py the 


bought their bill, © ſetting forth the 
decree in the former cauſe; and inſiſted 
that all the judgment and other creditors 
provided for by the ſaid decree had been 
pad, and that there remained ſufficient 


dond debts, and that the claim of Dr. 


de Young way to be conſidered as an annuity 
et UT only, and ought to be poſtponed 
he o their demands. The Maſter, on the 
a lh of December made a report of Dr. 


kts before mentioned, relating to the 
| ſaid 


52 25 — — „ 
15th'of Mare» 17 T, in the penalty of 


the Houſe of Commons at the deſire of 


fer ainum value, in the gift of All Soul's - 
College, on the promiſes made to him by 
the Duke of fefving* and n aka 


bond creditors of the (deceaſed Duke 


inthe hands of the truſtees to pay the 


Loung's demands, and ſtated the ſeveral 


„% 


Comſtructian of 193 ad-29+ EI. Cn. IV. 
ſaid annuities and bonds ; and ſaid, that be 
mid not find any pecuniary confideration 
either for the bonds or the annuities, and 
that ſeveral of the creditors of the lan 
Duke, for money really lent. him, ven 
ſtill unpaid, and therefare whether the ſai 
demands of Dr. Young; amounting to 
3654. ſhould-take Place: 'of any. of, the ſad 
debts, ſubſeguent in time (s), Which wer 
for a conſideration in money, e 

to the judgment of the donn. 0 I 


As to the firſt annuity bl ON 
of opinion, that the, adyancement of the 
public good, by the encouragement, af 
learning and the polite arts, was not a legal, 
but a moral conſideration, for though it 
might be a very good inducement, yet that it 
would not amount to a valuable conſiden- 
tion in the eye of the law. But his Lordihy 
though that the refuſal by Dr. Young 


— 
10 The e in „ Ball, N. P. 252. may be 
food, perhaps, to advert only to ſettlements and 
vancements for whether the debts be {Iſt 
tecedent, is a queſl ion which will not affeR the conſin 
tion in the caſe of conveyances to ſtrangers, 38, poſldi 


een from what has beſore been ſaid and pee" 
point in a former part of this eſſay. 


Py ft + a 4d wb KW 4 £ 


Ml 15 =». cz, = vyYH a, oc 


1 


- 
. 


4 


the ou tf (7) of reo. whit | 
offered to him for his Tife,” 1 he 
would continue as a tutor to Lord Bur- 
leich, upon "the preſſing falicitations of 
the Dake of Wharton, ant! the aſſurances 
be gave bim of” providing for him, in a 
much more ame manner, (if that were 

the truth of the fact, and; it was ver 


an * * n N 28 A 4 - Sa 


(t) Vide Lady Marg Herbert v, Barl Pow, 6 Bro. 
p. C. 102. where Lady Mary's declining the place of 
Dame d honeur to the Queen of France, (which ſhe had 
ſolicited), upon the Earl's promiſe to pay the annuity, 
ſeems to "have been ranked among valuable con- 
fiderations ; in à court of Equity, ſo as to raiſe à juſt 
debt there, as between the parties; and undoubtedly: it 
would have been ſufficient at law to raiſe an aſſumpſit. 
But it appears, that where fuch a conſideration only ſup- 
ports an agreement, a couft of Equity, whencalledopon 
v compel a ſpeciſic -performance- of ſuch agreement, 
will refuſe its aſſiſlance to the prejudice of creditors, 
upon actual pecuniary conſiderations. This the atten- 


Rerbert v. Earl Powit, 6 Bro. P. C. 10. aud Jameſon 
r. Spusth, 1 Bro. C. N 34. He may collect alſo 
dom theſe and other caſes, before cited, that ſuch 
4, conſideration as that above adverted to in the 


hbſtzntiated in proof, would not ſupport an actual grant 
er conveyance, as upon valuable comſidsration within 
1 principle or policy of the ſtatutes of Elizabeth. 

contra- 


live reader will collect from the caſes of Lady Mary 


tie of Lady Mary Herbert v. Earl Potis, though 


_ - conſideration | would equally arife; where 
a perſon gave up a certain pecuny 


where à ſum of money was actual paid 


natute of jt, ang türn it into a'valuable 


for thoſe arrears; was à good conſideration 


2 — clear as to the bond. which was f 


ſeat in parliament, that it was not ſup 
ported by any valuable conſideration, 
Dr Voung could not be ſuppoſed to be 


N Kerpen c e ee 


710 thy ch. 


— did certainly+ amount to a 
valuable conſideration; for the valuable 


advantage at the time of the grant. 2 


-dawn at the time. And, continued his 
»>Lordthip, though the firtt annuity might 
be voluntary, taken ſingly, yet that the 
recital in the ſecond would alter the 


confideration. for as there weie arrears on 
the firſt, it was: without doubt a juſt and 
Tawful debt, and the promiſing not to ſue 


and ef from that timethe' firſt annuity ceaſed 
to be a voluntary grant," But his Lordllip 


ed to be given in conſideration of Dr. 
3 br been at à ver) gu 
. erpenge, when he was a candidate fot 


candidate for a ſeat 3 in the Houle of Con 
mons, with any ber view but that's 


* * 
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* 
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In the eaſe of Faineſon v. Slpwith (3 * Er 
where a bill filed by a tutor againſt his 
il's enecutors, for an annuity for his 
own life was diſmiſſed, we axe to look: for” 
the reaſon of the decree inthe 1 
of the claim, which reſted on the general! 
vords of the teſtator's will, whereby, Sa” 
charged his eſtate with all his debts, by 
bond, mortgage, or ſimple conttäck, and 
on letters written by the teſtator before 
making the ſaid will, referring to an 
annuity, but without any ſpecific length 
of time named. As the claim was {er up” 
only againſt the repreſentatives of the party. 
a ſtritly valuable conſideration Was not 
neceſſary to its ſupport, but it wanted ine 
ubſtance of a real engagement, and the 
form of an actual ſtipulation to induce he 
nterpoſition of a court of equity. We 
ind however in this caſe, in the reaſon- 
ngs of the counſel and the court, a dexi- 
five recognition of the Chancellor's” iſ 
inctions, in the above caſe of Stiles v. hp" 
Attorney General, and an implicit admiſſion 
tat an annuity granted upon the good? 
and juſt conſideration of inſtruftion'and 
OY cate, is only availing as between 
the 
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am 


Confetion of. 2255 K. Cu. N. 
the . and their repreſentatives, but 


not againſt thoſe, whaſe valuable conſider. 


ations. as creditors or purchaſers entitle 


them to the protection oi the ſtatute of 
ra fraudulent, 8 


"Peat v. Prell (3 45 Was, a cake upon the 
bapkrupt law iy under which a conveyance 
without valuable conſideration. was charh 
wid, by the letter of the ſtatute :. it my 
ſerve, however, to ſhew the ſenſe V. the 
courts as to the circumſtances canſtitutix 
of a yaluable conſideration; when . credi- 
tors are oppoſed, . A teſtator, by his gil, 
taking notice that he had laid out gret 
ſums in the education of his elde in 
John, in conſideration thereof directed li 
faid ſon; John to. relinquiſh, all, his right 
in the leaſehold eſtate to his the teſtators 
younger ſon Giles, to whom he gave tas 
faid leaſehold eſtate ; and then he devil 
all the reſt reſidue and remainder af bs 


Teal and perſonal. eſtates, in truſt. for bi 


faid younger ſon, till he attained da, 
one, and then the truſt was to ceaſe, Gil 

attained twenty one in the teſkator's liſt 
ume; after dhe. teſtator's Lale 
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ckimed- the frecholil eſtate as heir at lave 
of the teſtator, inſiſting that the will was 


void, and threatening to commencei a ſuit 
at law unleſs Giles would convey the eſtate 


dated 30th Auguſt 174, releaſed and con- 
veyed His right to the freehold eſtate to his 
brother John, who- covenanted to pay 
half an annuity charged upon the eſtate to 
their mother. At the time of ex. 
the releaſe Giles was indebted to G. T. i 
cob]. upon bond, and on the a0 0 
December 15 56 became bankrupt. 

affignees brought their bill, pre the 
eſtate conveyed, and to have the deeds de- 
frered up to them. And the Lord Chanel. 
lor ſaid, that it was not like the caſe where 
conveyances are made to quiet family dif- 
frences (9), i in which caſe thecourt world 


# 


00 paws henna Foo 
des and in general the! object of removing contention, 
ad. compromifio adverſe claims, conſtitute a, goed 
auſideration to upport ſuits in equity for the the fpecific 
{formance of agtecment. Vide 1 Vez. 450: But 
bens clear chat ſuch ' conſiderations | will not be 


to him: to avoid which, at the recommien- . 
dation of his mother, Giles, by indenture 


415 


(. Ambl, 
596. 
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C onſtrutti on 1 3 and a E. Gn. W. 
not require ſtrict equality of conſideration 
but that there no reaſonable equiralen 
wad en een, 2 388168 bus ivy 

WP * SEP 2 344. LO Ye 5 4 0 Bia Mt IN 18 
4 2 . Gopp: (33), determined by 
Lord Northington; was a ſtrqng caſe to 
the ſame effect. There, a teſtator by l 
will gave bobo I to truſtees upon truſt to 
pay the intereſt to 8. C. for her life; for 
her ſeparate: ſe, and afterwards to pa) 
the ſame among her children. 8. C. brought 
her bill againſt the teſtator's widow and ]. on 
the executors, praying to have the, 6000 
ſecured. An account was directed to be ka 
taken of · the perſonal gſtate eb ra 

1745 J. S. the executer Was, by an order 
ofthe court, committed to the Fleet prion, Wl ner 
for non- payment into the Bank of th 
ſum of 3000 J. part of the eſtate of the een 
teſtator 1 In bis hands, where he.remained 74 
till his death in 17 50 and the cauſe 
revived againſt Gopp and Edwards a ler 
defendants, whom ). . had made his exe | 
tors. On the qth April 1753 the Maſter 
ported a conſiderable balance due (rom K 
eſtate of J. &. to that af the teſtator ;.and 
-baving been diſcovered- chat. J. S. bad 44 
1 h Fn 
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vanced to his childteti- divers ſums of 
money, and the eſtate of the teſtatot pro. 
ing inſufficient, to pay the legacies, and 
J. S. having dzed inſolvent, a ſupplemen- | 
tal bill was filed againſt Gopp,”; Who had 
married one of the daughters of J. 8. fines 
deceaſed ; | Ehzabeth Edwards widow, 
another of the daughters, who Had mar- 
ned Henry Edwards deceaſed ; and againſt 
Sarah and Catharine, daughters alſo of 
J. 8. for a diſcovery of the money ſo ad 
nnced, and to have the fame refunded. 
Gopp, by his anſwer, admitted, that J. 8. 
had given him, in 1744, on the day of mars 
tage, 500 J. as a portion with big wife, 
which he (aid was in purſuance of an agree 
nent before marriage. The other married 
daughter of J. $, made the ſame defence; 
karah and Catharine confeſſed that in 
1743, J. S. had made them each a free gift 
o 500 J. for their maintenance and ſub- 
iftence in the world. And they all de- 
ted knowledge of the bad circumftances 
« |. S. at the time he advanced the mo- 
te. It was infifted for the plaintiffs that 
beſe were fraudulent gifts within the 
laute 13 Eliz. e. 5. For the NT 
l 
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tat it had ſtruck him at firſt as a hardſhip 
to make the children refund; eſpecially as 


 Conftuftion of 13 and 2 EI. On. Iv. 
it was argued, that they were not fraudu- 
lent, becauſe there was no ſecret truſt, 
and they might be conſidered as pay- 
ments ORR f w nature. As to the 


there was a good e and Al 
miſſed the bill as to them. With reſpect o 
the other children, his Lordſhip 'obferved, 


ſuch a gift could not be conſidered as a 
truſt for the giver. But on confiderationt 
thought that no man has ſuch a power over 
his own property, as that be can diſpoſe of it 
fo as to defeat bit creditors, unleſr for en- 
faderation. That it is the motive of the 
giver, not the knowledge of the acceptar 
chat is to weigh. That ihe ſtatute extends 
to all caſes,” except where there is good 
conſideration and na fides and that blood 
has been held not to bea good conſideration 
That he had no doubt but that the volun- 
tary gift proceeded from affection getting 
the better of juſtice.” And laſtly, that i 
was done Ty _ 5 $906: Oe : 


i he reporter in a note to the above 
adds, that Mr, Wilbraham thought” * 


pat 
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$2. as to unde roeyances merely voluntary. 

his Lordſhip laĩd down the poſition too 
largely, and therefore aſked him in court 
for the information of the bar, whether 
he did not mean to confine it to the cir- 
tumſtances of that caſe? for that other- 
wiſe a parent could not make any provi- 
fon, of ever ſo fmall a value, to his child 
without its being liable to be taken away 
in favour of creditors. To which his 
Lordſhip faid, that the fraudulent intent 


js to be collected N the magnitude and 
value of the l 


Ned 
This cale gives a0 for a few. ob- 


ſrvations, ., According to the report of it, 


Lord Northington thought himſelf called 
won by the ſtatute 13th Eliz. to. decree a 
pit or conveyance fraudulent, againſt eredie 
tors, merely from the circumſtance of its 
being voluntary, not was any fue. directed 
v take the ſenſe of a jury on the queſtion 
o fraudulent. intent. In the caſe above 
tied, of Stiles v. the Attorney General, 
dere were no extraneous marks of fraud 
m the contrary, it was expreſsly * de- 
daued by the court to exhibit a juſt and 
bora conſideration ; and though in the 

E e 2 * eaſes 
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ads juſt: produced, of Paringdge v. Gay 
the voluntary conyeyance: was mage 
pendemie lit, yet the Chancellor..chok 
to reſt? his: deciſion on the broad prox 
Poſition that yo man ber ſuch a ou 
over" his own property us to be nie to diy 
of it, ſo as to defeat bit eriditors, unleſs fit 
_ conſideration”, rather than upon any ſymp- 
tomatic en eee of fraud in the 
nem Di e et Cid 10d 
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The jet of the relief irs the laſt cite 
cafe of Partridge v. Gopp points it out for 
particular obſervation. A diſtinction wa 
taken by the counſel for the defendant 
between gifts of perſonal eſtate, and con- 
veyances of real eſtate. As to the former 
of which, it was contended, that the ſtatut 
would never conſtrue them to be mad 
with intent to defraud creditors, wnle/sth 
was a ſecret truft for the donor. Real eſtat 
it was faid, remains and cannot be con 
ſumed like mere perſonal chattel: mone 

might, be ſpent and gone :* and, therefo 
they apprehended, that the gift's being 
HOT.) is ſu iffcieht evidence of fraud 
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is kind, but ng as t6 money. Tie Chak 
cltor was fornewhat ffruck with the il 


far money cold be brought back by force 
of the ſtatute, after actual poſſeſſion Fad | 


bar was ill fonts, add. that the quality 


the beneficiak operation of the Fatute, with 
check to fradelent giſts, 


It muſt ber l. however, though 
the diftinon made ät the bar, in the 
tbove caſe, - between real and perſonal 
eſtate, can never be admitted to the extent 
including among thoſe kinds of pro- 
perty which are beyond the reach of the 
fatute” all deſcriptions of perſonal eſtats, 
| that there is an extreme difficulty in 
mlying the proviſions of the ſtatute to 
ſroperty' exiffing 1 in the ſhape of 7. 
kis true that, although money, in 

inguage of che courts, is faid to 1210 no 
#-mark, the 'cotirt of chancery has, in 
me caſes, where an executor has laid out 
bis reſtator's * in land, "purſued the 


E e 3 property 


of the thing given, "ought not to cripple bp 
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inction at firſt, and ſeemet! | to doubt how e 


ben given; Butt” he was en terely GT 214-19, 
gjinion, that the Uiffinition taken it = 
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oven in favour of a legatee, notyrith, 
andi ing the change in the 05 of 
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Dighton, 


3 truſt, Which renders the juſtice of that 
| Kees. eg. ſometimes jndependent , of te Jp 
* qualities, a and changes of property. A 


Ambl. 414. where an executor | had inveſted his teſts 
(35) Waite tor's money in the purchaſe | of ſtock (35) 
1e-4 2A. this Was determined to be no appropriation 
1295 or converſion of the teſtater s eſtate, ſoy 
to prevent a court of Equity from followin 

it, as much as. if, it had remained in the 
condition it it was in at the teſtator's death 

But if an execytor gives. away the aſſt 

of bis teſtator, among his own, famil, 

court. of Equity, . of thi 
ſtatute, cannot. follow the money in tt 

hands of the voluntary gonegs, ſo. as k 
compel them to refund; but the remed 

15 againſt the executor, either for an xc 

count in equity, or for a devaſtavit. at law 

The, ſtatute 1 zth +liz., Joes not enlarg 

the natural juriicliction of any court, | 

| furnilhing any new "remedies. It mer 
avoids the voluntary act, leaving the nr 
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Wher 


Where. jonas or Fo are panda 
and fraudulently! transferred; the tutte 
13th-Eliz. ayoids the transfer as againſt 

creditors, who have a right to regard the 
property as unaltered, and conſequentiy 
{till ſubject to their executions; but the 
ſtatute helps them no further than by al- 
lowing) them to avail themſelves of this 
conſtruction by the judicial remedies which 
flow from their rights. 80 that if the 
court of Chancery could not, in a caſe ciro 
cumſtanced like that above cited from Am- 
bler, where no fraud was imputable to 
the donees, compel them to refund, inde- 
pendently of the ſtatute 13 Elizi, it ig 
difncult to ſay what virtue was derived 
to the decree in that caſe. from the autho+ 
ity of the ſtatute, WISS. LIE: N £1930 aide 
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To the remedy 1 under this ſtatute; 
there is a natural boundary affixed, where the 
voluntary gift is of money, or otheriflux or 
conſumable chattet; for the creditor mult 
vait till he has proſecuted. his ſuit to execut 
tion before he ĩs ripe. for litigation upon the 
ſtatute in queſtion, and if the individual 
Property is, in the mean time, gone or con- 

E e 4 amd, 
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children fix hours before: 


 ebattelreal of which ſuch gift. or afſigrment 


Voluntary Gifts, of Mn Cn. IV, 


famed, he cannot challenge by force of 
the ſtatute; unleſs by freſh action upon iti 


penal clauſe, a right to damages or recom, 


pence in value. And it does not ſtem 


chat equity will Ipecifically follow, - what 
is not the ſubject of a legal execution. 80 
that money, which is of no intrinſic eſti. 


mation, but merely the meafure or me- 
dium of value, does not appear to bo 
naturally embraced within the -proviſions 
of the ſtatute ' 13 Eliz. ;/ with reſpect to 


which ſtatute it 15 mot eaſy to admit that 


the bounds of its operation can be extended 
in courts of equity. We find it ſtatel 
therefore, in Viner, tit. Fraud, F. pl. 2 
that, Where a man, being much indebted, 
gave 600 J. for the benefit af his younger 
his death, ſuch 
gift was not fraudulent as againſt credi- 


tors, though it would haue been da, if 
real eflate or chattel mal had heen canveyed 

a a poſition, perhaps, a little tog ſhort, ſince 
there certainly are many articles of pm- 


perty not coming within the deſctiption a 


would be fraudulent as againſt - credutors. 
Ww Io Granny hl 08 an ory the apnea 
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that ſuch gift of money would not * 
une oy proviſions of the Ratuts r, 
1120 y hed FE 12 4 + 19990 "OR Tt 
to bam ooo ding wh Too 
"natal retail. «<a the ae a 
what degree of inducement will form a con- 
ideration ſufficient! to ſupport a-convey- 
ance to a ſtranger, as 2 
un within the nnn 
Nd ieee F 
| Mae end, Abdere 
1 Chief Juſtice of the Common Pleas, 
put a caſe to this effect (37) A man of (37) . 
weak underſtanding and incapable of mas *** 
naging an eſtate, hich had deſcended to 
bim, and being given to riot and diſorder, 
dy the mediation of friends openiy con- 
eyed his lands to them upon truſt to take 
the profits, ant apply ther to his maihte - 
nance, in order to prevtnt his waſting and 
conſuming the ſame; and afterwards being 
kduced by defighing and deceitful perſohs, 
bargained and ſold to them Wis tarids, | 
Which were of gerut value for 4 fn, 
um of money. This bargain,” although it 
n as hoden to be out of be 
ſtatute, 


* 
. p 
4 
. _ 
4 7, « | 
. 
— = 


2? fatyte, for that Act does not hel 

erer ebe does not come tothe land for 
a good confideration; lawfully! and without 
fraud or deceit ; but ſuch conveyance, ob. 
ſerved the Chief Juſtice, made on truſt, 
is void ac to bim who purchaſes' the land for 
_ valuable confider ation, bona fade," - without 
deceit © or cunning. . The ground pon 
which that caſe was decided evidently in- 
volved an admiſſion, that if the puichaſer 
had come in upon valuable conſider ation, 
and Bona fue, his claim wouid have pre- 
vailed againſt the antecedent conveyance, 
and this negative interence ariſing fromthe 
caſe was confirmed by the: poſitive ſtate- 
ment of the Lord Chief Juſtice himſclf 
ho related it, and who ſeemed to ſpeak 
the ſenſe of the other Judges of his time. 


It appears, therefore, that the preſumption 
of fraud raiſed by the ſtatute from the 


want of valuable conſideration, u 
eſteemed to be ſo ſtrong as to diſpenſe 


with proof of actual and viſible fraud in 
te voluntary conveyer. For ſurely the 
ſpecial ci umſtances of the foregoing cafe, 
ſo far from being indicative of fraudulent 


intent, were ſtrong on the fide of a com 
Wi 715 tra 
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of the ſtatut was thought to demand this 


frandulency of intent within the ſtatute. 
For the ſtatute wil not liſten to a particular 
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y inferemce. But the ane 


— to ſhe ſalutary certainty of rules 
andthe ne of its B object. 
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| 3 that had the pur- 
chaſer: deen without the imputation of 


fraud, he would bave taken the, legal 


eſtate, and not the truſt- intereſt; out of 


the ceftureue truſt, for the whole previous 


tranſactim would have been radically 


overthrown by the ſubſequent conveyance, 
and th upon the ſtrength of the imputed 


ſtory of intellectul incapacity, againſt the 


ſtrong preſumpion furniſnhed flom tlie 


two. inconſiſtent conveyances. It is im- 
poſſible to ſay vhat degree of capacity is 
competent to th conception of fraud} and 
it ſcems that the ſtatute would be thrown 
nto great diffrulty of execution. if its 
efficacy could & ſtopped, by ſo ambiguous 
a plea, Neverbeleſs the circumſtancesiof 
ſuch a caſe miſt always caſt a 
the character of the purchaſer, ſo 'as to 


exclude him wer very, flight) additional 


grounds, 
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In tie caſe of ſeduction, bete the f- 
| ducer, by way of making ſuch reparation 
| for; the; injury done by m as wal in 
. his power, has entered into a bond for 
the paymentof a ſum of money; though, in 
ſo doing; he has been conſidered is fulſilling 
_ the, difigtes of his: conſeience, and fuch 
conſideration has been 2 
ſpacted both in courts of equity and law, 
jet it has been diſtincty held, that this is 
nat a paluabie conſideration, and: therefore 
not god againſt creditors (&). And ue 
may deduce as a eonſequnce from this poſi- 
a — cunueyansco reſting upon ſuch 
à eonſideration would b void within the 


5 or vi "= caſe - FEE e 2 Will 


| ant what"is' flid” in the faje cafe y Clive ]. in 
— wy "Joſep Jehyit." Se 
allo: Lady Cue caſe, 3P- WM 339. Mr. Seneant 
Ne has reſerred to all the cars on this ſubject of 


premium pudicitie in bis note 5 | the caſe of Gray v. 


Ret — * Talb. 153. 
= With 
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With reſpect ta conxeyances or. Allign- 
ments for peymen ef debts. ſore di 
tions ſcem Proper to be taken, 2 


Hern rob Yor 7 4 4a o rr 
Andfirits it may be remarked, that a | 
general cony8yance or aſſigamert to 4 
ſtranger in truſt a pay the debts.af the 
perſon conveying, is, clearly, nat a emſide- 
ration ſufficient even to raiſe an uſe gon g 
coyenant to ſtand ſeized... Nor will it fuk» 
fee to ſupport an actionable promiſe: for 
in ſuch caſe no conſideration moveꝶ from 
the promiſee of advantage to the farty 
une * _ detriment: or OP o 
bimſelf. 1 e ohe e J 085 1 „ 
n'a odr t aa) eh 
That er mere daſtination of the pro · 
perty to tlie object of paying the dehta of 
the grantor is not ſufficient to raiſe the 
uſe upon a covenant to ſtand ſeized, or 
bargain and ſale, appears from Lerd Pa- 
get's caſe (38). L. P., being ſeined in fee 
of the manor of B. by-indenture-between 
himſelf of the one part, and T. on tha 
other part, in conſideration that tha ſaid 
T. with the profits of the ſaid manor, 
would pay his debts, and ſuch ſums of 
money + 
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money as were cotitainad in ſuch a ſche- 
doe; covenanted to ſtand ſeized of the 
ſiaid menor tò the uſe of the ſaid T. for the 
term of twenty-four years, and after the 
expiraton of the ſaid term; 1õ the uſe of 
W. P. us ſon, in tail, with divers remain. 

dere oer. And it was there holder and 
agreed by all the Juſtices and the counſel 
on both ſides, that the uſes limited to I. 
and others were void for want of a conſi- 
deration ſufficient to raiſe an uſe; for the 
Morey, which was appointed for the pay- 
ment of the debts, was to come out of 
the profits of the land of the ſaid L. P. 
ſo that no conſideration at all moved from 
T. jut in the ſame caſe it was clearly 
agreed that, if T. Was to have paid the 
debts cut of the profits of his oh lands; 
there would have been conſideration ſuffi 
_ cient; by which muſt have been meant, 
that, in ſuch a caſe, there would have 


been a good confideration to ſupport the 


conveyance. as a bargain and fale; and, 
no doubt, had the caſe been ſo, — 
eee een werben in: 
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een to Which m pod an party, 
cannot ſupport itſelf; under theſe ſtatutes 
of Elizabeth, againſt purchaſers, or .dif- 
contented creditors, is a propoſition flow 
ing pretty clearly from the general analogy 
of the reported deciſions, and deducible 
from the very gan and ſpirĩt of che ſta - 
tutes themſelves. The Lord Keeper 
Finch, anns aun 27+ Car. 2. in the caſe of 
Lach v. Lea (g. declared, that a traſt e 
for payment of debts generally is good N | 
againſt an beir, though no creditor be Ig, 
party to the deed, nor debt expreſſed in 
particular, nor covenant in the leaſe to 
pay; but, at the ſame time, his Lordſhip 
obſerved, that he 1 not mam it 
_ 9 — + . 
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But if a Wann e 2 
conveyance to a truſtee for payment of 
debts, however open the tranſaction may 
fill be conſidered to the imputation of 
ſraud from concomitant” circumſtances, 
there is a clear valuable conſideration to 
lupport the deed; ſince forbearance of ſuit 

1 Fog 
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(Ol v. Parnell (40), will not farm a valuable 


387. 


excited by groundleſa menaces, which, as 


tional anxiety to avoid the enpence and 
diſgrace of a ſuit, which the party knou 


by the. Pat $464 36008 2) ali na- 
ture of the tranſaction. In ſuch à cak 
there is à plain inducement to the party 
conveying. not founded upon a vain ap- 
prehenſion of paſilis danger, or an alarm 


we have ſeen in the before cited caſe of Pet 


conſideration for the conveyance, but a n 


himſelf incompetent to defend. It is not 
the moral inducement that takes ſuch a 
caſe out of the ſtatutes of Elia. (for to 
admit ſuch a ground of ſupport would be 
to furniſh fraud with a convenient colour- 
ing, upon the danger of which enough has 
been ſaid), but the leſs — motive 
of ren n eee ee 
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ie 3 Nein ſuf; 

What then. wag be tha elt, under ſha 
theſe ſtatutes, of Eliz., of a conveyance to N 
creditors, or to which creditors are parties. Will ho 
for oh payment af debts, the remed) WW tn 
for,which has been c e l the 


** 


of lIiniitdtiong? for here it — A 


motives, ſince the plea of the ſatiite is 
peremptory in the courts both of law-and 

equity ; and though morul obligation may 
de good to raiſe an it has not 
that ingredient of value which is conſttu- 
tive of the effectual conſideration within 
theſe ſtatutes of Eliz; It may be ob- 
ſerved, however, that in ſuch à eaſe dhe 
lighteſt ackriowledgrient revives the debt 
4 law by removing the bar of the ſtatute 
of limitations; fo that, without doubt, the 
tranſaction, above ſuppoſed, involves an 
nſtantaneous reſtitation of legal reme- 
bes. And though, it is true, the trarifs 
tion, in its firſt moveinlent, was volans 
tary, yet it will de hard to maintain that 
ral and bens fide creditors fe- inſtated 
n their rights of action, without a 
ſuſpicion attaching upon their conduct, 
ſhall be compelled to relinquiſh”: a ſecurity 
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though ſporitaneous act. Beſſdes which; 
bmething of ſupport may de derived to 
tie tranſation from its Auday to thoſe 

7 * 


86K 


TY — D. 


debtor cam be inflaeneet only by moral 


wich had ite birth in à conſcientious 


e for Tone of . a is G. , 


caſes of , feste con ſideration, wh 
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Buß in Mosla farm to be ant of Ahn 
that whims; as in the caſe of Lord Page, 
above cited, a man conveys an eſtate to 4 
ſtranger for the payment of debts out of 
the rents and profits, (which may be fe- 

garded as a clear voluntary conveyance) 
no creditor being party or priyy (how far 

the bare privity and conſent of a creditar of 
creditors proyeable debors the inftryment 

might avail is doubtful), or, as in the cal 
haſt ſoppoſed, conveys to a creditor, for 
he payment of debts barred by the ft 
tute of limitations, if the perſons intereſei 
under ſuch. deed bring their bill in equity 
for a decree to compel the performance of 
the truſts (which, as no egſtui gue truſt ins 
volunteer as to his truſtee, may always be 
conſideration, and validates the whole d 


1 engine lor it would be a firange thing if tt 
we fraudulent intent within) theſe Gatuo 8 ver 


could be charged upon the proceedings of 
court of juſtice. * * the * 
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tn: alone v old defeat the tithe of a ſabſe- 
quent pufchaſer ; for though the creditors 
may not have fixed the intereſt by original 
ſtipulation or bargain, yet if the ſimple eon 
veyance to a truſtee, without their know - 
lege, for their benefit; have eonſequenti 
induced their forbearanee of compu 
proceedings, there aceedes to the tranſsc⸗ 
tion a fort of ſubſecutive eonſideration, 
which, if it do not change the nature 
of the conveyance, ſo far affects the cha- 
racer of claimants as to throw upon the 
perſon purchaſing with notice the imputa- 
tion of corrupt dealing. Thus 1 
in the caſe of Langton v. Tracey (41), that 
a conveyance in truſt to pay debts, though 
no creditor was party, nor any certainty 
to perſons/appeared in the deed, nor 
in any ſchedule annexed, was decreed'good 
wanſt a ſabfequent purchaſer with orice 
cr the truſt. Al upon the whole; theſe 
we caſes of ſuch danger to «purthiaſers, 
tt a prudent” adviſer can hardly recom 
e which has been at all the 
ect of arrangements for the payment 
cr debts remait | unfatisfied, 
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Was diſtinctly admitted in Twyne's caſe; 


. conſideration for the aſſignment was per- 


(9 5 ST. 
wick v. Calle 
laud, 


id pay half of the rents and profits do 


acts as are taken by a ereditor or 


Conveyanees fon Payment of Debus. en. N. 
Wich reſpect to ſuch coneances 0 


creditors from the debtor by way of ſecurity 
or ſatisfactien, there can be no doubt but 
that they are prima facie good within theſ 
ſtatutes of Elizabeth; for -they-+clearh 
ſtand upon a valuable conſideration. This 
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where, the debtor having made a deed of 
gift of. all his goods and chattels of the 
value of 300 J. to a creditor, whoſe debt 
was 400 J. to avoid the effect of an action 
commenced againſt him by another credi- 
tor, the court reſolved that there being: 
real debt owing to the aſſignee, the avowed 


fectly good and unimpeachable; but the 
tranſaction, being in other. reſpects fra- 
dulent, fell within the proviſions of the 
ſtatute 13 Eliz. So, in a late caſe (4) 
where IL. A. being indebted. to ſercal 
16, by a deed to which a creditor 
was a party, conveyed part of his real and 
perſonal property to a truſtee, upon tral 


the grantor, and the reſidue among cel- 
tain creditors named in a — the 


«ad! 
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deed being accompanied, by none of thoſe 
indications of fraud by which Tunes 
caſe was diſtinguiſned, was held by the 
court of King's Bench to be good and 
valid as againſt a creditor not named in 
the ſchedule. 
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| A ought not to be bountifaf! at the 


tute 43 Eliz, c 4. can be' conſtrued to 
give any ſtability to donatians to charita. 


fay, that debts ariſing A Bſequint 
it 4 | 
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expence of ' juſtice, It ſhould feem 
clear, therefore, that nothing 1 in the ſta⸗ 


ble uſes, as againſt bong Fae creditors, 
where the donor is indebted at the tine 
of his making the gift. But as a diſpoi- 
tion of property to a charitable uſe within 
the 43 Eliz. though porely voluntary, i 

irrecoverable, ſo that ſecret, reſervations and 
truſts are nat to be preſumed, conſidering 
too the general Favour of the NY to ſuch 
public benefactions vrhetrel elt & all ſu 
perſtitious taint, it! mi gbt der ' much to 
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gift or 1 


contracts can . 5 
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tion of aſſetz 
where charitable beet 5 the = 
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4 come eg into <3 WM 
give a decided preference to the latter, 
and ſhew to the former ſo little reſpect, 
x, in caſe of a of allcts, to 
make them abate in proportion with other 


queſts (2). The caſe of purchaſers has been 


charitable uſes. . y virtue of that ſtatute, 
and according to à train of judicial con- 
ſtructions, which, in times nearer the 
date of the ſtatute, were abundantly fa- 
yourable to this deſtination of property, 

a purchaſer is ſubjected to ſome diſqualih- 
cations which do not aſſect him under the 
ſtatutes of fraudulent conveyances. Thus 
a purchaſer for valuable conſideration will 
not prevail againſt a former voluntary 
conveyance, if he comes in with. notice 
of the charitable uſe. Though it was 
reolved in EH Griaftead's caſe (3), that 
the notice muſt be certain, and perfonal 
to the purchaſer. As, where land given 
tocharitable uſes was intended to be n 


for that purpoſe, whereupon it 
Ff 


„ hit 2, do 3. Dorn. Menno 


rage parliament, and a bill was bro Ex 
Was 


legacies (1), notwithſtanding the favour N 
they find in the civil law above other be- 4. — 
(a) Fielding 


v. Bond, % 


ſpecially provided for by the ſtatute of Vera, 3.90. 
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2 jeft,; this general notice was deemed inſuf. 
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in the Houſe upon the reading of ſuch bill, 
that the land was charged With a charitable 
ue, in conſequetzee whereof the bill did po 
paſs, and the ſame land was afterwards fold 
0 a member of the Houſe, who was preſent 
at the reading of the bill on the fern oc. 
callon, and delivered a ſpeech, upon the ſub- 


| ficient, t to vitiate the es of. the purchaſer, 


I" was rebel alſo i in 1 the 15 caſe in 
fayour of theſe humane grants, that lands 
charged with a charitable rept continue 
charged even in the hands, of; a, purchake 
without notice (40. But the purchaſer 
under the ſtatute 43 Elig. c. 4. beſides the 
diſqualification: arifing from notice, has been 
ubjetted, from the fame tenderneſs of the 
courts for charitable uſes, to, very ſti 
con ſtructions, as to the valuable conſidera- 
tion neceſſary to ſupport "his claim. The 
word” valuable | is 1 5 Hound down. to 
things of a pecuniary meaſure and appre- 
elatibn, 'v that even matridge has been ſaid 
to be no valuable conſideration within this 
ſtatute of N uſes ). 80 alſo, if the 
COP h of the fale "things of ſir 
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of aching ee ran K. or if My 
the conſideration be executory (6), or if (6) Dake 
the conſideration be mixed, as money 

and natural affeftign (7),..or if an inade- (7) Th, 
quate price be given (80), theſe charitable () wig, 
uſes, it is faid, will prevail againſt a con- 
ieyancs ta 4 purchsſer, But within te 
deſcription of valuable confiderations under 

this ſtatute are included plate of a known 

weight, releaſe. of debts, of arrears of rent. 

or of a cqyenant broken ; but a mere poſ- 


| vbility in land has been holden to be no 
boofdderation within ye n * . 
' table uſes, 2 | | 
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"A Donatio cauſ# norris muſt upon every 
1 principle of good policy and analo- 
gous reaſoning be void as againſt the donor: 
ereditors. Until the «donor's death the 
gift, being incomplete and ſuſpendel, 
ſeems clearly to be within their reach. And 
the conſideration of mortality can avail 
nothing; for nothing ought ſo to pref 
upon the recollection of a dying man as 
the obligation of diſcharging his debts, and 
nothing can be ſanctiſied by death which 
was corrupt inter vives. | Pere William 
has ſubjoined to his report of the caſe of 
Drury v. Smith (1), a memorandum of 

caſe between Smith v. Caſen determined 
gth December 1718, where, jewels having 
been given by way of donatio cauſd morts, 
it was doubted by the Maſter of the Roll 


the deceaſed ; and the reporter adds, that 
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the donor's death and in the nature of a 

legacy, it is fraudulent againſt ereditors. 

and with this agtees the imperial law; 

Sicuti Jegata. n dabentur vi dedutbo gre 

aleno alipuid ſuperfit, nec mortis cunſii do- 

nationen debebumtur; ſed inirmantur per 

4: alienum (20. And if we ſuppoſe debts () D. . 
to be contracted: between a man's: laſt ſick - 1. 56. f 1. 
neſs and death, it appears to be the fenſe "© 
of the civil law; that ſuch ſubſequent debts 

ſhall invalidate the gift; though: this ſeems 

to be only following up the analogy be- 

tween theſe donationes ' cauſd mortis and 

legacies. Si t alienum interviniat, re 

artis cauſd fibi \donatd nibil aliquis conſe- 

quetur (4). But whether the transfer par- (3) lia. 
ukes molt of the quality of a giſt or legacy, 

being ſtill only voluntary, it ſhould ſeem 
to be equally void as againſt creditors, p 
after the "donor's: death. And though 
ſerhaps it may not fall, as a /gaty, within 
the province of an executor to adminiſter, 
ſet, if it be void as a gi, it muſt come to 
de executor as "aſſets for the ſatisfaction 
if ereditors. And if an action were com- 
nenced againſt an executor, without a 
ſaliciency of other aſſets, for a debt of the 
teſtator 


a4 


( em. 
. 


teftator, perhaps by ſuch ſuit;: the property 


— Dich: Cu. M. 


in the ſuhject of; a danatia cauſs nortit 
might be conſidered as fixed in the executor 
in quality of aſſets for the ſatisfaction of 
the judgment, and ſo as to entitle him to 


an aRtion. of ee for the gift againſt the 
| Hane i bahn 
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„ . of Allen x. e A. 
having ſurvived hiswife, who had died with- 
qut iſſue, and having been — ſervant 
to his wife's mother, who had given a por- 

tion of 600 J. with her daughter, part of 
which had been laid out in che purchaſeof 
the copyhold lands in queſtion, being dans 
gerouſly ill, out of reſpect to the memo 
of his wife, and kindneſs for her ane 
voluntarihy f urrendered the lands to the 
uſe of himſelf for life, , with remainder to 
H. A. the nephew in, fee; but, afterwards 
recovering and marrying, again, ſettled the 
ſame lands upon bis ſecond marriage. 
Here, though | it was inſiſted on the put 
of thoſe Ld anger D on 
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60 Vid. —— 777. and cane sure 
v. Hilbert, 2 Vez. Jun. 111. E "the 
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racing been. made hacked in the time of 
his ſickneſs muſt be intended by him not 
to bind if he- recovered of that ſickneſs, it 
being merely voluntary, and that his in- 
tentions appeared to be ſo by his having, 
after his recovery, ſettled the ſame lands 
before his marriage on the plaintiff, his 
ſecond wife and his iſſue by her, who were 
to be taken as purchaſers, and as ſuch. were 
entitled to relief againſt a precedent vo- 
luntary ſurrender; yet the Lord Chan- 
cellor declared, he would not infer any 
intention contrary to the ſurrender, and 
diſmiſſed the bill, as there did not appear 
to be any fraud or truſt in the caſe. The 
reporter. "has: left us to gueſs at many cir- 
cumſtances of the caſe ; but there appear 
in it ſeveral ingredients which materially 
differ it from the caſe; of Daze, v. 
Ver (5), cited in a former has ** E 
lay. The real appreh 

proach of, death is es = ON 
conſiſtent with the ſuppolition of any views 
of fraud towards a ſubſequent purchaſer, 
and leaſt of all a purchaſer by marriage, 
for * and mortality do not appear 
together 


8 We . 2 8 err ok On W. 
cer in the mores rot. va But What 
degree of ſickneſs ſhall induce ſuch ſeriod 
| apprehentionsin the patient as tobanith al 
temporal proſpects, is a point lying beyond 
the reach of legal evidence; and therefore 
the circumſtances of a man Ming in : 
dangerous ſickneſs furniſh no certain teſ. 
timony of innocence under theſe ſtatutes 
But it appears from the report, that the 
nephew had alſo married fince the fur. 
render in his favour, and ly before 
the ſecond marriage of the ſurrenderor, and 
the nephew's widow, who was defendant in 
the cauſe, which was revived; after the 
deaths of the uncle and nephew, between 
their repreſentatives, claimed by a ſurrender 
upon her marriage alſo. So that there ap- 
rs to have been a conſideration ex 90 
fe to ſupport the title of the defendant, 
Probably the ſecond ſettlement made by the 
firſt ſurrenderor, reſted only in covenant, 
which was the reaſon of the application 
to a court of equity ; and, in this view of 
it, we perceive only three particulars which 
differ it in circumſtances from the caſe of 
Douglaſ: v. Ward, where a voluntary ſet- 


tlement by a huſband upon His firſt wife 
was 
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( 4. Conveyance in Fapectation of Daath. 
was ſet aſide in favour of a jointreſs under 

a ſecond marriage: 1. the ſickneſs of the 
voluntary ſettler, which repels the ſuſpi- 
cion of any proſpect of a ſecond marriage; 
but which, as has been obſerved, is equi- 
vocal teſtimony : i. 2. the ſubject of the 
perhaps, ſome ꝗueſtion has been made 
whether or not, it comes within the ſtatute 
27 Eliz. c. 444, although the point at this 
day ſeems not to remain in much doubt (a): 
and 3. the marriage of the volunteer and 
his ſettlement of the eſtats upon his mar- 
nage, which brings the caſe within the 
principle of ſome of thoſe ex poſt facto 
confiderations, which will be treated of in 
a ſubſequent part of this volume. 
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(5) How far ſurrenders of copybold lands are within 


te latute 13 Eli. 404th reſpec? to creditors; may, perhaps, 


tefof delaying, hipdering, or defrauding creditors, who 
ant iſſue proceſs to levy a debt upon acopyhold eſtate, 
has been determined not to be an act of bankrupt 

® a ſimilar ground. Ex Cockſhot, 23 Ma 
1792, nell $1445, Eo Bs 
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(6)Vie. Doe 
v. Routledge, 
Cowp. 705. 


et leq, 


te doubted, fince it may be ſaid, that they have not the 
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—_ reviewing the * decided __ ty 
- ſtatute 13 Eliz. we may obſerve the 
Aiſinftion. in favour of advancementzs to 
children, by perſons not indebtèd at the 
time, to be pretty clearly and uniformly 
maintained in the opinions of the 'greateſt 


lawyers : and by adverting to this diſtine- 3 
tion, we are able to reconeile many judg: Wi m 
ments, which might otherwiſe appear di. . 
cordant. Thus, where Lord Coke fitting zt 
Chief Juſtice in the cafe of Tyrer v; Lini. Wl: 
ton (1), declares his opinion, that natural BW. 

love to a child muſt be regarded as a good wm 
conſideration within the proviſo of the a 

ſtatute 13 Eliz. and in Tyne 's caſe affirms R 

that nothing but a valuable confideration Af ft 

is à good conſideration within the ſtatute, he 
and carefully diſtinguiſhes between aſtridly he 

valuable conſideration; and the conſiders 7 


tion of love and affection, we are to un- 
derſtand him diſtinctively with reference 
OM to 


pelle "of 5507 love” 3s ant avalling 7 
yod cotifideration” Within the Tat ore,” 
meaning muſt be referret to Caſes” d 
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I were 
to 2 7 e and in 2275 72 5 
affiriiis © that fuch conveyance in. 57 
idetation of nattital affection 4y 4 
infebred;,” 18 Travdutent within a 
ute of Elizabeth. It 15 Wan of x6 
mak, that the 'whble ftrain of Lo Coke's 
rafotiing In the laſt mentioned caſe ſhews 
16 EIFS ink that the ſtatüte f 13 'Eliz. 
ſhould be ſo conſtrued as to makt it ſub- 
ſantially operative to the benefit, and pro- 
eftion of ena fide creditors; in fo mucl 
that a motive abſtradtedly good a od 1 
tall, by the preſumption. ariiog.upon this. 
lie, be intended fraud ulent, w r 
de grantor” ſtands indebted at : Ape 
Fünſt his bona "Fae creditors. "That 
Buyer cannot therefor Tre 
b reſt this lion e 
ticular FOOT of adtual | tau 
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comparative merit of. adverſe N 


an an equitable. balance of conſiderations 
for his words are, «equity xequires, that 


ſuch gift which defeats others, ſhould he 
made on as high. and As gogd: conſideration 
as the Ws which/are thereby defeated,” 


And be founded his Lat in part, on 


an analogy. to the principles on which 
it had” 'been holden before the ſtatute of 
uſes, that feoffments made only i in con- 
fideratiari of blood and:affe&ion were un: 
availing to deſtroy an'uſeraſed on wluable 
confideration, but ſhould deſtroy an uk 
raiſed on conſideration. of nature, becauſe 
in the laſt EPO Pu conſiderations 


are in gal Jure. | ＋. N 8 1 1 7 N þ..\ 


"If the AA; 13 Eliz. wert to bembolly& 
pendant for its operation om the. particulu 
circumſtantial likelibood of : exiſting.iraul 
in the individual cafe, a creditor by ihe im, 
Pi perfection of his Kane upon t the ſtatut 
3 be driven 180 equity for relief 


whefe the aſeendeney of his title 
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F v. en (2), (a) befor Gited, © 
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man is eee eee 18 

power over his property that hecqai de- 
feat his ereditors by a conveyange nit hour 
conſideration. At may be:remarkeg: too. 
that the very language of the cats; decla? 
fing a deed fraudulent at :agatinfi creditorse 
liſcovers it to he their ſenſe, thattheftatuts 


mports” a © conflru@#vr fraud irreſiſtibiy 
conchaſive-in favour of von creditors 


caiming- againſt. mere gratuitous con- 
repanets (% and perhaps, the Lord 
Keeper may he undorſtood in a ſenſe: hr 
reſpondent to this notion, When in the 

aſe of Metebe#iine Lady Sialey * BY .\ ver 
apreſſed the inclination of his 'ophman 4 
tv be, that, . frhudulent conveyances are 

nade ſo only Au e ſtatutes made for 
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unnſation fundewancalh, But if fra 
taſe were intended by the ſtatute, WT as ad 


aud we underſtand a deed fraudulent Yi the ſtar 
Shak: a legal intereſt and bind as man's repreſeritatives? 
© fat is this from being conſiſtent with: legat principles, 
covin is held to vitiate every title, however legiti> 


cd LI OR the. ary wd fem 


itz of law. 5 
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tended to aii that claſs of claimants in equa) 
degree; it looſes 40 much of its force, where 
the demands of creditors ariſe 

gent vontracts, as in ſuch caſes to requir 
forms acteſſory indications of fraud, if tbe 
Previous conveyance be founded upon mo- 
tiyes of ſuch probable ſincerity as the affec 
tions af conſanguinity. Where a man i 
indebted, the ſenſe of obligation to di- 
charge his debts may be ſuppoſed to pteß 
unceaſingly upon a con ſeientious mind; and 
2 8 calls eee 


of * —— of 
blood raiſes rather the idea of \confederacy 
than affection in ſuch / unkonſcientios 
tranſactiona. But a perſon; aninvolved may 
with great reuſon and jufſtice-make proviſion 
for his children; and as the'eonfideration 
of Blood'is a motive of ſpecific virtue, and 
agency in our law, it is conſiſtent vit 
principles both moral and technical . 
ſtamp it with al egal preference where ft 


oppoſett to br which wholly originate 
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is, 3 Wever, fr om the c 15 A 
ready cited in thig volumes that, al 
ſuſequent creditors, muſk; yield to —— 7 
ances ſupported. by ſuch privileged. onfl- 
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this privileged: conſidetation may be a queſtion. Cou- 
keraions to raiſe uletg ond the force of tbe gift ic frank 
nuriage extendedto collazerals, Litt, Sect. . ; 
z.; but it ſeems that conveyances by tenantaby chivalry, 
conſideration of natural affeftion to collateral relatior 


ud all the poſterity in linea rea, were, Cro. Jag. 157. 
ia, 78. 77. and in Dyer 296. b. it was reſolved, 


1 31 H. 8. c. 1. which, by prefer ment of children, 
intends only the lawful progeny of the donor. See Wo 
Thirnton's caſe, Dyer 345+ . Conſideration: of [ nataral 
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bet ſee 1 T. R. 96, that ballards are within the mean- 
ag ofthe marriage alt; ant the-obſervation'of Buller J. 


tat the rule thay a baſtard. iy willing fie, applies only 


Coke, 


6883 unac- 


was not within the 34 H. G. el , as childrehs childzeh, 


kat baſtards were not within the meaning of the, d 


aledion will nat raiſe an uſe. to a baſtird and fee Dyer, | 
374- a. S. P. Neithes. will equity ſupply the want of a 
kerender in behalf of a ngtural child. Prec. in Ch. 475. 


n 


Ih bee Lobe, eee w 
- 88 accredited by theſe natura indu 
_ debts wes: upon ſubſequent” contracts 

y will prevail, by force of the 1 3 ER againſt 
3 ſpontaneous: gifts, | however Juſtified upon 
6 | motel. feaſop 8. In the cafe öf ner v, 
e Mage eh, de hie ſeen that Lord Talbot 
Tall, 65. _ treated, It as A Haettibn, "how fat” a tourt 
8 of! Equity 7 could ſet afidEfarnily ſettlements, 

, made Without 7 any confileration,” as frau- 
dulent againſt a creditor WhO lends his 
money many years, after the ſettlement; 

but enough, perhaps, has already appeared 

* *this eſſay to ſhew that ſueh queſtion 

been e by the ecurts in favour 

8 family, ſettlements. It is to be regret- 

ted that the reporters of caſes,” wherein 

5 © creditors have claimed againſt voluntary 
* „ Jertlements, have” frequently omitted to 
| _ Take. NAtice « er. the order of time in the date 

2 the, kran actions. / Sagittary v. Hide, 

el orted.- by Vernon, leaves" this fact un- 
rtained, thou uph we may in part collect 
rom the alen of 196 counſel for the 
"pla ootift, af the origin of the bond debt 
on which the plaintiff claimed, Was po 
 tiriitr"to- the ſettlement made by the 
' © 6bligor;\and then , *actording to the bi 
52017 a 2 
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coul not be ſhaked. + #5 big! e 
I! . 80 b 1 11 72 57. W445; 

tt ak caſe Was quoted at the bar 
in Sagittary v. Hide, which is there called 


in Keble under the name of Motntford v. 
Ranie (5. Upon evidence to a jury in a 
trial at bar, it appeared that theplaintiff's 
tile was under a judgment on à hond 

n by one G. to Sir John Lenthall, who 
was ſheriff, and leſſor of the Plaintiff, 
which judgment was obtained on A ſerre 
facias againſt the heir and tertenants claitm- 
ing under the anceſtor and obligor. The 
defendants ſet up a ſettlement by recovery 
to the uſe of truſtees for” lixty "years, 
ſubje& to the diſpoſition of the grantor, 
which conveyance was made fourteen years 


priſoner. Keeling C. J. and Rainsford, 
J. firmly agreed, as the reporter ſays, in 


creditor. by. the eſcape. of the. priſoner, 
and they ay it to be fraud appa- 
4p, 684 ? 3 dent 


of the above een he) geen 


Lenthall's caſe, and which i is to” be fouhd 


before the anceſtor became ſeeurity for the | 


' pronouncing the conveyance fraudulent, 
although the ' plaintiff had only lrreme a 


(5) Kev, 


971 


(6) LA. 


mer v. * 


* 


"Debts Heads in Malefcio. Cn. NM 
i thei direRtions to the iury. 
Twyſden ſaid that there.gould, be no 15 
intent at the time of the making of the ſet. 
tlement, che party not being: then at al 
indebted, and afterwards gnly, callaterglh; 
and the;verdift. found by the jury core 
Fuge gi Tonſden e opjnign,, ; Whe, 
tet the collateral abiect of the condition 
ol this bond, and the circugaſtance. of iy 
being graunded on o aziginal. debt or 
cantratt, would now in a gauft of judi 
cature.'at ttach A, preference to the. opinion 
of Twylden,.is 4 point that may a Fr 
PB adac; Jag wu 


kk has berg determined] that where da- 
mages de xecoyered in an ation founded 
in maleſica (6), a8 48 here a man. is profes 
euted..by aftion, far criminal converſation 
with the plaintiff's wife, a, conveyange j0 
truſtees. for the payment of debts, though 
profeſſedly intended to. avaid the canſe 
aachen of the ſuit, Rea to ſhall not 
in Wi. pang ROT: M fray . 


1 — 2 


by-the recoveror, jn the ation: But thong 
this caſe -reſembles that 'of Moun od V. 
Ranie above cited, in the circumſtance 


of there being no direct original contract 


all .compariſon is at an end when we 


tioned caſe, which was in chancery, v 
lma fide creditors vpon contract, over a 
may be obſerved that in Leiner v. Free- 


creditors; upon ce contracts, was 


cas  Y» 


at of the jury in corre 
Tvyden's opinion. The import, however; 


al this cafe of Lewbner \ V, Freeman, muſt be 


tnfound withits principle the caſe of a ſub- 


r KK TR NR 


i conveyance to a. truſtee for the payment. 
if cheduled debte. Nor, on the other hand; 
I} the caſe — an inference that, 


after 


before the making the conveyance, | yet 
conſider. that the point in. the laſt-men- 
the . legality: of the preference given "to/ 
claim. for, ſuppliciary damages. And it 
nn, the plaintiff, though poſtponed 0 
kt in upon the ſurplus after the 5 | 
ly contract were ſatisfied ; but in Mount 
jrd v. Ranie, the claim of the, bond cre- | 


dior was radically ſabyerted: by the ver- | 
ſpondence 'with 


bounded to its particular characteriſtie ir- 
tumſtances, and we muſt be cautious not'th 


kquent creditor by contract claiming againſt 


after fuit founded in alpicio has been in. 
Hituted, 4 conveyance” by the defendan 
For. any ' other purpoſe than the payment 
of bona fie ſubſiſting debts upon contrad, 
or for a plain valuable conſideration, ci 
maintain itſelf againſt the plaintiff's ſub. 
ſeg uent title to damages by "recovery in 
| *® actien. The decree of the court . 
dicated only * againſt the ſtatute 13 Ef 
| the juſtice Ny” legality f "preferring te 
l dan of preſent creditors uppn pecuni 
5 contradts, to a future poſſible Tight w 
accrue by a penal award. And we ae b 
1 oblerve that the conveyance by the defen- 
; dant i in Lewkner v. Freeman, was after il 
action commenced but before the verk. 
f 80 that we can by no means infer from f 
a that, 1 in ſuch a caſe, ſuch x"conveyance! 
| 2 defendant of lands after verdict and bt 
fore judgment, or of goods after judgmen 
and before execution, would be effect 
W the” Tecoverot in the action (7 
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| | 5 For this would be TORE vita the work 2 
=_ ; date, being! in delay « of an executio 
tit. Colluſion, fo. 146, d "that 205 gift o Ts pov 


65 R 
Upon the-whole;\ perhaps; the true ſpirit 
and exigency of the ſtatute 13 Elias er. 
cumſeribes the caſe within the ſtrict com- 
3 aide. eee eee 
Lies RET . dene ' Wy; 
It mould ſeem that-.the. Aftinion | A 
above taken between debts precedent; and \'F 
debts /ubſequent/1n the caſe of a convey- 
ance by way of \famuly ſettlement, or by 
way. of proviſion or advancement for 2 
child or children, may branch into a ſub- 
diſtinction between demands fundamentally 
oliginating aſter ſuch conveyance; and ſuch 
3 ariſe upon an obligation prior in date to 
the conveyanee, xith a condition to perfarm 

ome collateralact; for it cannot be ſaid. that 

nn obligor in a bond, before the pecuniary ; 
mand ariſes; by the forfeiture, can be g- 
zorant of his; liability or danger, ſo as to 
exempt him from the imputation of frau- 
dulent intent upon this ſtatute of Eliz. 
And indeed if the conſtruction of this 
ſtatute can n " e tech- 


. WO © 


= * 1 


lars and execution in an aftion founded on a fr, 3s 

wid at common law if there is no confideration, See 

Wo Dyer 295. a. that an elegit was granted of lands 

REECE 
en, 


nical 


| Dates arifing- eollecerahys. Cu. ix 


ical reaſoning,, it: may be cemarked tnt 
there is a preſentdehi exiſting at law imme. 
diately upon the execution of the bond, the 
condition being a condition ſuhſequent oni 
and operating merely upon theremedy,with. 
out in any manner changing, diminiſhing, 
or qualifying, the dab itſelf. Andwhahey 
the perſon making ſuch voluntary ſettle 
ment be principal or only ſurety in the 
bond can make no difference in this view, 


By attending to the caſe of Mountford, 


Rania, we perceive that Twiſden J. ſeemed 
to a 


pprehend a difference, as to the appli- 
herein the ſubject matter. of che vondiſos 
is collateral to the obligation, and tho 
wherein, as in bonds for #he payment uf 
money, the ſum inthe condition is parcel e 
ne obligation; but the diveiſity ſremel no 
i. meet the ſentiments of the other judge. 
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Bot it does not appear that aumepe 
ariſing. upon à broken :cqvenant,/ entered 
into previouſly to a voluntary ſettlement 
made by the tovenantor before the breach 
bas been conſidered as entitled to the Jane 
e ky or relief: -at law or in 

n W Dede cut 


ate — — 
v. Clavel et al. (7) is of ſome im 
this point, which caſe was thortly this. « 
agreed with the'Eaſt India company to go 
» Preſident to Bengal, and enteted into a 
bond of 2000 f, penalty for the perform 
ance of articles; büt before he ſet out he 
made a ſertlemcht ef his eſtate, and, among 
other things, he declared the tr ht Of a term 
of one dona Fears, to be forthe farfin; 
of 5000 . as'# portion for His 1 


cho afterwards married Je 8. Tor 
- WY tune was 9007. per annum: J. S. before 
us marriage had been adviſed by counſet 
dan che portion was ſufficiently ſecured; and 
„ efterwards, off her death, had in compliance 
of UW vithi her equeft, expended 400 J. on her 
i fanerat, but had never made any ſettlement 
nher. A. after wards em bez ted the goods 
8. 2nd ftock of the company-to a conſider- 
" dle value, and died; and the Lord Chan- 
cor Harcourt decreed in favour of the 
red BBW bond only, to the amount of the penalty, 
ent but he would not for the ſake ef che actual 
* limage fuſtained by the plaintiffs, and 


in upon the ſettlement, which he declared 


> mY 


— 


claimed by virtue of the articles, break 


* 


7 Pree. in 
han. 377. 
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(8) Vide 
Sir Gerar4 
Floetword' x 
caſe, 8 Rep. 
171, 


fee - ſimple lands, which the conuſor had 


cution immediately upon the fatuts 
uſe at the time or on the 


notice after judgment, and-before. cxect: 


the 27 El. Vid. ſupta 393. 


acts ar pid. a 
en Statute, and. — which. ar 
obligations of record, by Which all, the 


on the day on which the acknowlegy, 
bs Was taken, are liable, into whok 
hands ſoever they may after wards come 
whether by fale or otherwiſe : ſo that by 
this fort. of ſecurity for a debt, all queſtion 
upon this ſtatute 13 Eliz. ( as to lands 
is avoided. But with reſpe&t to chattels the 
caſe perhaps i is different, for although all 
leaſes and other goods and chattels of the 
conuſor or debtor. ate liable to be extendel 
either in a freſn action of debt, or bye exe. 


which he has in his poſſeſſion or E. 


tion, yet it haz heen holden that a bona 
ſale for valuable confidexation, . without 


tion, is godd at common law, and ul 


ſhould an. alſo Wh: ſtatun 
13 Eliz. (8), n. N 4 4 DIE n! 
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( Such He” ith by fatute a are purchaſers with 
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A p1sTinctron Has ein taken” be. 
A | tween | caſes a where conveyances are 
made by the party himſelf, and where the 
property is purchaſed in the name of a third 
perſon to whom the'.conveyance is oreginally. | 
made by, the dirtCtion of the purchaſer. -  - 
For, although there may well exiſt in de 
ak laſt ſuppoled Tuch badges of, fraud gs = 
vil entitle to equizgb/e relief, it has been 

laden not to, fall, directiy and legal 

vithin the provi ions of the ſtatute af 

# Eliz. (a). Tbus where (x) L. pure gg 
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15. of bankrupts, ſo that the commiſſioners may fell 
& lands ſo purchaſed in the name of wife, children, or 
tends. They are alſo exprefoly within the flarute 
FJ Liz. c. 4. by which the lands of the King's offiethy 
*Xcountants were made liable for their debis to the 
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his daughter; and afterwards kept coury 
and made leaſes in his own name, and con. 


7) Vin. 


Q. a. 2. 
Sel. Ca. in 
LordKing' $ 
_ time 78. 


#r i dges, 


manor to Sir 8. M. and died, the title nen 


lifetime of her father; it was geſohyed h 
the court, that it was not within the ſtata n 


tinued to take the profits, and then ſold the Minto 


having been queſtioned by Lady G. in the iſznt 


27 Eliz. c. 4. although there were: may 


badges of fraud. And inthe caſe of Pros or t 
v. Warren (2), it was ſaid by Lord King 


tit. Fraud. 


at he did not know, that it had en ot | 


been determined, that if a'man being uu i 
debted, has an eſtate original conveyed 


to his children by way of proviſion ft 


them, it ſhotld be ſubiect to his debts e m 
The Lord Keeper Wright inclined och 


that opinion in the caſe of Fletcher 1,08 rc! 
Saale (J, where Sir Cs. having pur. 


- chaſed a leaſe of a | houſe in London, i tain 
| r er in the name of dir F. W. en 


and having taken a declaration of uf 
ut Sir C. to enjoy for Hfe, and went 
to hold the tertiainder in trüſt during td 
reſidue. of the term, the queſtion befor 
the court was, whether the leaſe of tut 
houſeſo purehaſed in truſt, in the mm 
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of Sir F. W., Sir C. S. being dead, ſnguld 
be liable to the ereditors, and 'brought 
into the account of the perſonal eſtate. It 
vas inſiſted by the counſel for the defend- 
ant Lady 8. that * the leaſe could not be 
aſſets of Sir C. S. becauſe he never had the 
term in him, but was only to enjoy for life; 
he remainder being given to the defendant, 
for the reſidue of the term. And that it 
being ſo ſettled, n the purchaſe, it could 
ot be liable to the creditors of Sir C.: for 
s, in his life- time, he might have given the 
wiey to the defendant, ſo, by the fame 
aon, he might direct a conveyance to 
e made to her, or a declaration of truſt 
or her benefit. And it was ſaid; if a man 
urchaſes a fFeebold eſtate to himſelf for 
le, remainder over to another, ſuch re- 
minder ſhall not be void or fraudulent, 
en as to creditors by bond or judg- 
kent; for it was a new pretence to fay 
at a man may make a purchaſe frau- 
ulently; a man might! alien, on pur- 
ſk to defraud his creditors, and the 
Fitutes of fraudulent conveyances would 
ach ſuch alienation, but that as to pureba- 
for another, a man might do it or let 
Hh it 
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Purchaſesinthe Names third Perſo.C.1y, 


; it lone at, his pleaſure; and to that 
opimom the Lord Keeper inclined (5). 


It 
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() We muſt be careful, however, not to infer fron 
theſe caſes that a debtor can ſcreen his property from his 
creditors by taking an original conveyance to another in 
truft for himſelf, It is plain that creditors might reach 
ſuch truſt property in a court of equity, and in caſes 
falling within the ſtatute 29 C. 2. of frauds and perjurics, 
by their executions at law. And where, from the cit. 
cumſlances of the caſe, the ſuſpicion of a. truſt for 
the perſon | advancing. the money ariſes, as in the 
caſe of Stileman v. Aſhdown, beſore cited, from the 
want of aptitude in ſuch original conveyance to the 
profeſſed objett of the purchaſe, a court of equiy 
will let creditors in upon the property. It ſeems, how- 
1 ever, that where the object of ſuch. original convey 
= - ance is the advancement of children, without any par 
ticular badges of fraud, the children will prevail in 
- equity againſt the creditors of the parent, even though 
he were indebted at the time of the purchaſe; ſuch, at 
leaſt, appears to have been the opinion of Lord King it 
Proctor v. Warren,and the effect of the cafes above cited 
| The reader will obſerve, that in the caſes of Lady Gr 
6 and Fletcher v. Sidley, the property in diſpute was ti 
N remainder after the purchaſer's death, which was a 
entire new eſtate, that had never paſſed through him. Di 
during the life of the purchaſer, as he had the benef 
= | intereſt for his life, ſuch intereſt was liable to his cred 
K tors: and this probably was the meaningof Lord Hardy 
N wicks 
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It ſeems; alſo; that in ſome caſes, where 


man has only a power over property in 
mother's right, as where he is the huſband 


of an executrix or "adminiftratrix, ay con- 5 


wy — 22 142 Er 


” 
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mcke, when, th the caſe of Stileman v. Abdown, he at 
te caſe of a father purchaſing an eſtate for himſelf for 
iu life, with remainder to his ſon in fee, and declared 
hat this ſhould not prevail againſt the creditor.” His 
Lordſhip ſuppoſed the father to be living. In the caſes 
dove cited from Croke and Vernon, the diſpute was 
whether the remainder ſhould be aſſets for the latisfaftion 
of the putchaſer's creditors, 

Where the purchaſe by the father has been « 
mie in the ſon's name, the father's enjoyment. of the 
rats and profits during his on life has not prevented the 
left of the advancement to the child, by creating an 
wplication of truſt for the parent. See Ble v. Elliot, 
Chan, Ca. 231. and Lamplugh v. Lamplugh, 1 P. Wms. 
11; where it was ſaid that the father's taking the 
miu muſt be intended to be done as guardian to the 
kn, Rut this conſtruction cannot be made if the father 
dia the profits after the majority of the ſon. Lloyd v. 
lud, 1P, Wms. Go7.” Where a' purchaſe has been 
male by a father in his own and ſon's name, as in $/ile- 
an v. Abdotun, it has been holden to be a weaker caſe in 
our of the ſon, than where the conveyance is taken 
ode on only. And, accordingly, the ſon has been d- 
tel the benefit of ſurvivorſhip, as againſt a judgment 
eiter of the father. See the ſaid caſe of San v. 
inn, 2 Atk. 481. Pole v. Pole, 1 Vez. 76. 


Hh2a veyance 


mne on. . 


veyance * any chattel intereſt, ITY Was 

aſſets in her hands, notwithſtanding. hi 

being | indebted. at the time, cannot be 

fraudulent within theſe ſtatutes of fraudy. 

lent conveyances. Thus in the caſe of 

* Ridler v. Punter (4), it was found upon 

ſpecial verdict, that W. and his wife e being 

pole in right of the wife, of a tern 

which ſhe had as adminiſtratrix' to C. her 

firſt huſband, and being indebted by con- 

tract, granted the term to Coleman, to the 

uſe of himſelf and his wife for their lives, 

and after to the uſe of -Coleman- himſelf, 

The creditor obtained jadgment "againſt 

W. for his debt, and an execution of fri 

facias being awarded to the ſheriff, he for 

„ this debt of W. ſold the term to the plain 
_— tiff in that cauſe. The queſtion was, 1 

the ſale were good, on which the opinio 

of the court was clearly, in the. negative 

for the term, which was poſſeſſed by the 

huſband only in right of the wife as adm 

iſtratrix, while it continued in his poſ 

ſſion unaltered, was certainly not exten 

dible for his debt; neither if the huſban 

himſelf had poſſeſſed it as executor, wou 

it have been extendible for his proper del 
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1 this caſe; though the 8598 of the term 
by the huſpand, had the effect of altering. 
toe property, yet the thing conveyed veſted 
wiginally in the \grantee, without: paſſing 
through the huſband,” or ever having been, 
for an inſtant, in his abſolute poſſeſſion; 
nor could he be ſaid to have parted with any 
property of his own, in any underſtanding 
or conſtruction whatever. He had merely 
a power over the thing, without any Eſtate 
or ownerſhip Whatever, upon Which tlie 
caims of his ereditors could attach. He 
had the right of alienation; but ſuch right 
af alienation was a power thrown upon 
him by the legal incapacity of his wife, And 
his prerogative as huſband, and not de- 


med to him from any unity or community 
of eſtate or title. D i en 107 


1 N 3 
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If, ' howerate he had granted the term, 
0 d truſt to be diſpoſed of as he ſhould 
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H h z appoint 


10 A deſcription has eas included. #4 13 Elis. * 


(9 + Ver. 4 Aſhfield v. Aſpfield (5). where it appear 


Canveyances iy Penn Cx.]y. 
appoint the ſame, the tate in the. thing 
would have been altered, and an — 
ble intereſt would have bęen ſet up 
himſelf; and though in the — — 
there being no fraud either at common lan, 
or upon the ſtatutes, there ſeems to ham 
been no ground for a court of Equity to in 
terfere ; yet in the caſe laſt ſuppoſed, there 
is authority for ſaying that, if the huſband 
were to make a voluntary appointment, 
under ſuch power reſerved upon the grant, 
a court of Equity would follow the rule 
upon theſe ſtatutes. of fraudulent convey- 
aànces, by treating the appointment as void, 
and the intereſt as ſubject to the ſatisfac- 
tion of the huſband's. debts. For by the 
alteration of the property, in this caſe, the 
 _ _ © huſband would have drawn to himſelf a 
" eſtate in the thing, and his ſubſequent 
appointment would have operated as an 
equitable conveyance of the chattel interelt, 
ſo as to let in the check which the law ba 


ur upon all mung e 
This b is fortified by the cale 
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ed on th Maſter's rt, that Sir John 
| | 15 Aſhfield 


$6, entitled de jure alieno. 
Aſhfield by deed had aſſigned the perſonal 
eſtate, to which the defendant his wife 

was entitled as executrix of her former huſ- 
band, to truſtees upon truſt for ſuch uſes, 
intents, and purpoſes, and for ſuch per- 
ſon and perſons as he by deed or will 
| ſhould direct or appoint, and in default 
of ſuch appointment, in truſt for himſelf, 
his executors, adminiſtrators, and aſſigns, 
and afterwards by his will deviſed his eſtate 
to his wife and children, and died. The 
court determined that the property was 
atered, and the truſt being general, as 
he ſhould direct or appoint, he was owner 
in equity, and had the power and diſpoſal 
of his eſtate during his life. And- becauſe 
the diſpoſition and appointment of it, 
which Sir John Aſhfield had made to his 
we and children, was but in the nature 
of a legacy, and no notice was taken in 
the will of the power of appointing, it was 
decreed to be __—__ and able tothe _ 


a __ 
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* in Ny into the "Authorities o 
voluntary. appaintments. under gene- 


ral powers, the principle of the caſe of 


Aſgteld v, Althicld laſt. above cited ap- 
pears capable of expanſion ʒ for whether 
the, power, had been, executed by deal 
or will, the determination, according to 
the grounds. of the reſolution in Tau 14 
v. Minaqbum (i), and other cales, ought 0 


haye been the ſame. The, circumſtancy 
af the caſe of Lord Townſend. v. Mindbun, 


as fax as it regards the point noy under 
coplideration, were as tpllow j J. W. A. 

being entitled to à very. large eſtate 
for, life, remainder to his firſt and even 
other ſon in tail male, remainder o bi 


nephew W. Windham ig tail, with limita⸗- 


tions over, and having only daughters, and 


no probable expectation of ſons, after the 
marriage of his nephew executcd an inden- 


ture of demiſe, in performance (as it ſt 
fort 


6% Peu of Appointment, 

forth) of certain promiſes and agreements 
made by the uncle before the marnage, 

whereby! he let him into immediate poſſeſſion 

of part of the eſtate. without paying any 

thing for it; but W. Windham thereby co- 


out iſſue male, it ſhguld happen, that W. 

Windham or any of the heirs of his body 
ſhould ever come into poſſeſſion of the eſtate, 
he would permit ſuch perſon as the toſtator 


time as W, Windham ſhould enjoy it in 
the uncle's lifetime, Afterwards the uncle, 
by deed, directed all and ſingular the lands, 


and all his gſtate, title, right, and intereſt, 
to 8. C. his heirs, executors, adminiſtra - 


F 


and for the ſole and ſeparate uſe of Cathe- 
me, his daughter, her heirs, executors, and 
aminiſtrators. After the uncle's death a 
bill was brought by his creditors for an 


venanted that if by the ſettlor's death, with» | 


ſhould, by deed or will in his lifetime, ap- 
point for that purpoſe, to enter and receive 
the rents and profits of the eſtate, for ſo long 


tnements, manors, and hereditaments, 


profits thereof, from and immediately 
ter his death, in truſt nevertheleſs to 


count and ſatisfaction out of his aſſets. 
| An 


Voluntary — en. . 


And the queſtion was, whether Catherine 
the daughter ſhonld take the benefit in. 
. tended her by this appointment, or the 
intereſt under the power ſhould be Luble 
10 nne of wn ener 


Lord Hardwicke, in this caſe, Rrongy 
denied the diſtinctian which was attempted 
tobeeſtabliſhed between an appointment by 
will and an appointment by deed, which, 
he ſaid, would elude the rule of Juſtice by 
22 the court was governed in theſe 

II, ſaid his Lordſhip, there is a 
— to execute by deed or will, though 
it be executed by will, it operates not 41 
will (a) to that purpoſe, but as an appoint- 
ment, and not as an appointment of 
man's own aſſets, but of the eſtate of ano- 
ther. And his Lordſhip. finally decreed, 
that the daughter could have no ſpecific 
lien upon the fund, unleſs there was a ſur- 
plus after debts paid; and that the ap- 
pointment was void againſt the creditors, 
for whole Ry ee ob by the 


— 


(a) Vid. Bath and Montagye's caſe, 3 Chan Ca. 109. 
3 C. J. Holt. * 
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$7. Pomervef, Appointment. | 
deed out of the eſtate of W. Windham 


ought to be-confidered as — 
ral aſſets Aae. n ey 


The eee has prevailed Ss 
the ſubject of a power of appointment has 


been merely a ſum. of money, as appears 


by the, caſes. of Thompſon v. Jaume (a), Ne 
F Laſcelles v. Lady Cornwallis (3), Minten . 

, „. Toe (4), Pack v. Bathurſt, (5). and (3) Prec. in 
F T; rougbton v. Trougbton (* It is to he a Vow. | 
( obſerved, however, that theſe were all caſes (% ,.. © 
a of reneral powers by which the appoint- 0 
h ment was. unreſtrained to. any particular wy 

„ objets (4), for where the perſons to be be- Cl. 
a nefited are deſcribed by the power. there 

is vo Petro or blen pf Fehr 

N0- — — —ę4aꝓ 

ed, m n. fn I ee W 

1h ation of the power was coupled with a recommendation 

ſur⸗ to the appointor to appoint to charitable uſes, but it was 

ap- kit optional with him to purſue the recommendation or 


rot. And the court declared that as he had the power 
(ors, of ging it to whom he pleaſed, he was undoubtedly 
te owner of it; and the intereſt was decreed to be 
lable to his creditors, thaugh an appointment had been 
made to the children of a poor clergyman, and expreſſed 
, 100. o be in purſuance of the Alg ef the perſon giving 


lhe power, 


deed | e 


ann 


6 3 

U Tl * 
8 

4p} * 

+ \ 
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in the 4ppointor, wo as ö fle U h 
dis creditors as againſt his voluntary ay. 


tereſt as enables him to veſt it in dom 


ONE exerciſed, by enjoyment in one's own 


© Ke by Tepreſeitationt. 
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ellates by his will, the Whole fee” ſimple is in bim; b. 


con. 


Petentary Bae of 


pointment. But Where a mam has ſuch a 
power of difpoſition over an'eſtate, or in. 


fepiefenitatives,” à court of equity! wil 
Wenn pr as an owner Bip; for, ab wa 
ſaid by Mr. Verney, Maſter'of the Rolls 
1 the caſe 'of Hinton 5. Toye, there are 
three ways in which property may be 


right, 'by transferring A * . to Woher. 
Run eee £4; 


Where a general power of aipolion is 
given to a man to be exerciſed or not s 
he pleaſes, until he executes the power he 
does nothing to affirm (c) the intereſt in 
hinſelt, ſo as to conſtitute it aſſets for the 


(e) thee te from whom the eflate moves, 1. 
ſerves 3 power in any manner to limit any eſtate of 


that any aft be does to diſpoſe of the eſtate will hinder 
bim from executing his power, per Holt C. J. in Bal 
v. Montague s caſe ; 3" vid. 3 Chan. Ca. 100. and if be dc 
no aft and make no will, the ſee fimple, n 
ſcends through him. 

benefit 


97. 

benefit of his creditors. But where ha 
bas made a voluntary appointment, 

court of Chancery conſiders a tranſitory 
ownerſhip as gained to appointor by this 
act of diſpoſition, but ſtops the intereſt in 
its paſſage to the appointee, and turns it 
into that channel in which in co 


it ought to go. 
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E n validity of bonds are more fre- 
9 


uently the ſubject of diſcuſſion andde- 


termination in courts of equity than of law: 

for every bond imports a ſufficient confi. 
deͤmteration at law, but a court of equity repels 
a voluntary bond from its rank, and poſt- 

pones it to debts (a) upon valuable con- 

Nes tracts 60. While the obligation reſts 
14k. 293 merely in contract, there is no opportunity 
for a creditor of the obligee to diſpute 

its force in a court of law, for until it has 

paſſed by regular litigation in rem judice- 

tam, there is no proper ſubject of conteſt 
between the oppofite claimants, at leaſt 
during the life of the obligor. When the 


— 


4 


(a) There is a caſe in Barnadiſton, wherein it is ſaid 
that the court was of opinion that a bond given by the 
eldeſt ſon, in purſuance of a promiſe made by him to his 
father a little before his death, to the executor, by way 
of proviſion for his younger brothers and ſiſters, cannot 
be called a vdentary bond. Barnard. 397- Eales v. 


Cre. 
voluntary 


my © ©, wy RN * 


voluntary obligee 1 is prepared to gralp the 
property by his execution, he is then in a 
predicament to diſpute, or to have his claim . 
diſputed by a creditor of his obligor, and 
the ' ſubject of an action between them may 
riſe out of their contending executions, to 
decide their pretenſions upon the foot * 
fraud within the ſtatute of Elizabeth. 


+764 


In actions againſt executors, —_ queſ- 
tion of fraud within the ſtatute 13 Ehz. 
upon voluntary and colluſive obligations, 
is ſooner matured; for as the executor may 
in ſome caſes. plead an outſtanding bond 
in anſwer to actions upon the debts of his 
teſtator (5), an occaſion is then afforded to 


%) In Philips v. Echard, Cro. 1. 8. 35. 3 
executor pleaded a bond ouiſlanding againſt his teſtator, 
beyond which he had not aſſets, and omitted to ſay that 
it was for a true and juſt debt, the plea was holden good 
without ſuch an averment, for it. was ſaid it ſhould be 
intended that it was pro vero et juſlo debito until the con» 
trary was ſhewn, But in ſeveral caſes the omiſſion of 
the averment above-mentioned has been holden 3 
luficient ground for a ſpecial demurrer; vid. 9 Rep. 
109. Cro. Jac. 182. 628. But it ſhould! ſeem that 
the addition or omiſſion of this averment cannot ſab» 
lantially affe& the caſe, though perhaps. the form of the 
p lcation may in ſome meaſure depend upon it; vid. 2 
brownl. 50. 

the 


8 2) Prec. in 
Sid. By. 
1 
Rep. 32. 
2 Eq. Abr. 
256. 


and account, are, as before remarked, 


books to ſhew the preference which courts 


as follow”: ” A man, upon the marriage of 


verity and honeſty of the contract o 
which the pretended obligation wa 
grounded. But the contending claims ol 
ereditors upon voluntary and valuable 
debts and obligations, as they are gene- 
rally implicated with matters of diſcovery 


uſually agitated in courts of equity, where 
a rule very favourable to Juſtice i is tenaci. 
ouſly obſerved of poſtponing all voluntary 
inſtruments, however binding in their na- 
ture, to debts ariſing upon honeſt and valu- 
able confiderations. The caſe of Logen. 

Lewin et al. (a), is one of the ſtrongeſtinthe 


of equity give to the ſtrength of the 
actual conſideration above that which the 
obligatory form of an inſtrument ſupplies; 
the circumſtances of which caſe, as far as 
regards the preſent queſtion, were briefly 


his wife's daughter, to whom he was in- 
debted, but not to the amount of the pot- 
tion expected by the intended huſband, made 
a verbal promiſe to the huſband to pay him 
four thouſand * and paid him all but 

og” fliſteen 


# 
: 
, * 
* 
* 


7 cluntaty ary Bonds. + cu. W. 
the Zona de creditor to eontrovert the 


— 


the fifteen hundred pounds, which he hve, 
together with" his will; 'tothehuſbing, to 4 
whom, however; ;hedidnotdefiverit but key 
itby him untilhis death.” Tr was afterwards 
fourld'with his Will. His creditörs d upon im- 
fle contract took out admimiftrstion, and the 
huſband desen a bankrupt, 13 'credi= 
prs exhibited their bill to have ve the ben Aan 
1 of the bond: * | 
7 e dut Lord Chancellor 7.46 
court. 'deerecd;” that this bond was to 
„os upon as a voluntary contract. being 
W 1 made” in purſuance of any agreemer 
nwriting on the marriage( 1 
8 ge(c), nor put into 
de power of the h 
" po ulband, and that, there 


fore, it was t he, 
? nd void as 5 in e 35 fraudulent 


N | 
imple contract. ofa 1 * Meer ru 
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499. 


(3) 2 Lev. 


4247. 


deratian to a rigorous extent in eqn, 


ſnith v. Gillorne, 2. Sir. 538t che perſous direfling 


Voluntary Bends Cx. . 


circle of the wan ee an the 
on the mar- 
rigge, tn woe: only: by ace and void 
within the ſtatute of frauds), it would be 


carrying the exigency of a valnable-conſ., 


and beyond the ſerupuloſity of the touns 
of common law: for we have ſeen inthe 


cale off Lavender v. Blackflone ( z) fo often BN ©: 
before cited, that a promiſe by an infant, aft 
though, per f ormance thereof is not compella- bis 
bie at law, is held to be a confiderationfora 5 
ſabſeauent ſettlement. ſufficient to uphold : | 
Wa creditors r purchaſers: and N 1 
£3.44 {14 Dk ed 999 6: ae — rene part 
Bt in the fine bill /reporied in f Sik ak, $i ws hh Ban 
Lud. J. Peskerupon the amerided;proceedings that (li * 
caſe was very much altered from What it -was at f 81 
Ae it ſtood pureh upon the para promiſe, ſince it appen the 1 
| that there was, in truth, a promiſei in toriting after mil Mad, 


Tiage grounded upon the parel promiſe before. That u 
been frequently; ditermined that a parei promiſe en wi 
ringe wan a ſufficient conſideration to ſupport a ſettiew® 
after marriage z ſo was it a ſulficient, conkderatiott 
eſtabliſh a promiſe in turiting aſter morriage-. In i 


ſettlement after the, morriage had neither of im 
the patrol promiſe diane the n b 
us . 7 1 | - l 


„ Voluntary Bede 


vina, it apptart, that wherE, the-wifehaving 


be promiſed her. that-1f: ſhe wonld. juin with 
him t in the ſale of her 5 land, and permit 
bim to receivt the money for tlie uſę of his 


vas held: to be conſideration enough, to 


afterwards to a ſtranger, conditioned to pay 


the direction of Hale. C. . the jury found 
the obligation not fraudulent àgainſt ers- 
ditors.” The reader will recollect the dab 


frauds being inſiſtecd upon as vacating i parol 
greement hefore m arriage, & 49 to deſtiby 
tbe valuable foundation for the ſettiement 
made after marriage, putſuant to ſach 
reement, the Lord Chanceller Thur 
ow would not "allow the olyjeRion: o 
rail, We obſerve, howevgr, that the in- 


. 
* 


ing from the want of a titten inſtrument 
not the ngleground of he dsęiſionof the 


1i2 above - 


a al eſtate; and the Inn ſband beingindebt; 


trade; he would leave her 409 J. at his 


flidity of the engagement hefors marriage 


4 


) Clerk v. 


ctl-fhip, 
2 Lev. 248, 


ſupport an obligation made ſix münths 


his wife 300 J. after his death. Aud by 


* 


Dundas v. Dutens (5); cited in & farmer (9 1 
pt of this eſſay, wherein. the Ratte O66 


* 


(a) — gol Leif v. Lewin, he 


. (6) Prec. in 
Chan, 1 


tat the non- deliver) of the deed made aft 


marriage was among the reaſons of ihe de- 
eree; and, perhaps, the moſt prevailing; fot 
this has always been regarded in equity ast 
leading feature of fraud, and, if not quie 
enough of iiſelf to vitiate a tranſaction in 


the conſideration of the court, yet as ending 


great d e to a d 0 ag 


wh * * - FL 
3 . $:1 
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Ges in. ile kat of! Ward v. ee 
e 4 father executed a voluntary bond 
to one of his daughters) without any con- 
dition and payable immediately, but alwaꝶ 


kept it by him, and ſome proof alſo appearaf 


of its having been given merely to'ſcreen 


himſelf from taxes; the bond was /e fd 


even againſt deviſees. How far the force 


of the two ingredients in the caſe of 


Loeffes v. Lewin will juſtify the decre 
upon the principles of other caſes, the 
feader may determine for Himſelf, aft 


carefully diſtinguiſhing between the cumu- 


- lative force of circumſtances that pref 


towards the ſame concluſion, as in ti 


eaſe of Ward v. er and the divergen 
$9 VE OE inference 
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infererices from two unconne ted facts that, 
without fortifying eachother, agree only in 

their oommon e 0 invalidate a  - 
inſtrument.” DELLS + te f 2157 100 1 


28 


We are to obſerye. alo, * iheug 11 1 
Ward v. Lant, the retention of. the TER 
thehands of the obligor, when co-operating 
with other teſtimony, induced the-court.to | 
ſet aſide the inſtrument as againſt deviſees, 
yet that in other caſes, where! it has occur- 
red as the ſingle objection, i it has not gien | 
preponderancy to the claims of other vo- 
lunteers. claiming under ſubſequent in- —_— 
truments (7); and that though the bond, 1 i 
in the caſe of Boughton v. Boughtany 1 TR wo . i 
where it was kept in the hands of the ob- 

ligor, was declared to be bad ag againſt 

creditors, ifany ſuchhaddiſputedit, yetthat, 

in that caſe, being at the ſame time voluntary. 

u would, without adverting to the fact of 

retention; have been clearly unavailing as 

againſt all perſons fe e valuable | 


9 0 OE 


mv conſideration, = ; 

pb Thus it ſeems to be clear that W 

the bonds will takeplace before legacies, and are —_ 

gen not to be diſputed byexecutors or adminiſ- = 
cnc uators, unleſs ſome creditor will thereby be 1 


1i 3 deprived = 
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Gepriretl of bis debt; and in che beet 
mentioned caſe of Boughton'v: "Boughton, we 
find the court of Chancery carrying its 
reſpect for theſe ſolemn ſecurities;infavout 
. of volunteers ſo far, as even where, the 
Bonk ad tlever been delivered to the ob- 
eee it bp 4 gainſt the "fubfe quent 
| voluntafy difp Fe 'of the obiger 0 
| | Andes d a voluntary bond ja been given 
8 up to o be cancelled,” 8 coutt of Equity h 
compelled elecüflen, if nd creditor in the 

caſe; and where there was à mefitorions 
conſideration” to ſapporr the iüſtrument 

„t ty. "ſtrong i inſtance of which is furniſhed 
Or ye by the caſe of "Beard v. Nutthall (8), 
e Where 4 voluntary bond after martiage 
havi ing been entered into by a Huſband, 

to fete” 4 jointute upon is Wife, and 

WE ee being ſettle ed and the” bond 


ef $83 


bf 
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1er Fare 


(a). Ros that in Nuldred v, Gian 1 p Wo 

; TN n woman bad executed a yoluntary 
, which ſhe kept by her, and ber nephew had . 
replitiouſiy gotten a'copy of the deed; the original 
which the lady :afterwards deſtroyed ; Lord Maccleh 
held teverſed the detree of the Mallek of the Rolls, wi 
had declered id faveur oft copy; but 1 

be d bin en,. Wed Go: 


1 is, 


7. 4 * N 1 
- TK.” 10711 le 1 
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gen up to be cuhcelled. and che wife; after ; 
the höfbhnth's desth, being evicted of the 
land fe ttled, te c durt decreed the ſeintuf eto ws 
be made go d Gut of the büſbarchs per- 
rial efläte “ Jiſie various caſeb JgY bf ac- (0 via. 
ebuft undd fetisfaction decried td plaintiffs 2 
in the court f ere 'bdhids 

wen as preentia pudicmæ ate examples of 

er Ed = i court: do. Pale. OY 
times regarded bonds as ſtanding whol/lyupon | 
geod con ſideration, though the ſum ſecured 

has been greater than the ſum given; for 

it was ſaid by Lord Hardwicke, in the caſe 

of Blount v. Doughty (10), that the court (% 3A: 
would not meaſure. the conſideration: of 

debts of that kind, by exact rules of pro- 

portion of value, but if ſuch a contract was 

fairly entered into, without any cireum- 
ſtance of fraud, it muſt be looked upon 

as made upon a good conſideration,” To 

be ſure, added his Lordſhip, where there 

is any ſymptom of fraud, or intention to 

cover ſomething from creditors, the 

court will not ſuffer it to prevail. It ſeems, 

too, that, though the identical conſider- 

ation of a bond fail, yet if the obligee has 

the full benefit of his agreement, the 

Tis :: court 


(rr) Vid. 
Lahe, 
and Chan. 
Rep. 49. 


(ita) I Ark. 
* 


4 + bf 


court oy — will ſupport the oll 
gation (11) But it has been laid donn 
as the rule of that court, that where a bond 
is claimed in conſideration of money lent, 
and the obligee fails in proving the actul 
conſideration, alleged, he ſhall not be al, 


lowed afterwards to ſet up the inſtrumeyt 
as a voluntary bond upon ae con. 


n (1). 


Sir ee fan artortuontts 


Wal, Tut iel {cc 
4 5 B © * LON; . bag na 
NAA N 
ITH nd judgments by « confeſ- 
W. ſion, where they are given by way 
of collateral ſecurity, it is clear, upon prin 
ciple, that they can ſtand in no higher 
conſideration than bonds, as to their vali- 
dity within tlieſe ſtatutes. If the bond 
be voluntary, a judgment confeſſed upon 
twill like wiſe be voluntary. Thus in the 


* 


children by J. F. entered into a bond, and 
dterwards'confeſſed a judgment to her for 
1,000 J. defeaſanced for payment of zoo. 
within ſix months after his death, to he 
divided equally among the children; it was 
creed, that the judgment, being volun- 
ay, ſhould not prevail. againſt debts by 
imple contract, nor againſt the claim of 
widow for her * hae | 
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here goods having deen taken 


8 2 


— 


ale of Fairebeard (1) v. Bowers, where a — 
freeman of London, baving three baſtard = v- 5 


and.in u cal (2) beſore mene. Hi, 


LY 


execution, which were in the poſleſſion qq 


_ fraudulent againſt him, he being a cred 
tor by judgment; it was faid by the Chief 


point tried, the conſideration for it nected 


Judgments by "Confefſion. Cu. 


the plaintiff under a bill of ſale from G. 
the plaintiff brought his action, and the 
defendant inſiſted, that the bill of ſale wx 


{ Jaſtice; that if the judgment was upon ; 


not tobe proved, but iv ſhould be intended 
good]; but if it were a judgment by col. 
feſſion, it ought to be proved to have been 
a juſt debt, otherwiſe xt ſhould not oret 
throw the ſale, even though the ſale were 
fraudulent, for ir is good agaiit al b. 
erediton 10 f 25 debt; und 2 op 
But e a des ſſe 
mis juſt debt, it may yet be ſtauii 
Tent; for though the debt be b 2nDHt d 
the judgment quoad other creditors oy 
mala ide confeſſed, i. e. may be e 
with intent to delay, hinder, or a 
others of their juſt and lawful action 
and ſuch inter is to be cllected fi 
the circumſtances of each caſe. But 
ſnonld always be remembered an nde 
the — 23 Eliz. c. . e! 


N 


Fg. ven hy Coin 


nce'of-bne-eretitor?'to/ another/is'n6t 


18 
ground to impeach” the tranſaction (2). 


though in certain caſes a more — 


en gerte byte” policy of the 
a e laws Be i Thou 0 bh” 4 N og 
£ 9 te Nine 0 U 


a) — dee Halirky e 0 8 be R. . 
nd Eftyick. v. Coilleud, ibid, 4 20. and vid, Jones 
Recovery with lege cans, fare. with cqulent,, f 
tovinous, N, 

(Hide fades ber y fraudulent, conveyance by 
kel, within; theſe ſlatutes 13 and a) Eliz, is an aft 
A backruptcy, vid. Haſſel v. Simpſon, Co. B. L, 85. 
md conſequencly ſraudulent againſt the . aſhgnees, but 
the converſe. ol this poſition will not. hold. Aman, vari- 
ally iodebted, may convey all his property to a parti- 
cular creditor whoſe debt covers their value, without 
hiaging himſelf. within the ſtat. 13 El. c. 5. unleſo the 
tnaQtion be diſtinguiſhed by other indications of fraud; 
hut loch a conveyance by a trader is a fraud upon the 
general policy and deſign of the bankrppt laws, and will 
tterefore be an af of bankruptey, and fraudulent againſt 
the aſignees. 1 Burr. 497-477» + Dovgl+, 282. 

And an aſſigoment of all a, trader's. effcfts. for the 
benefit of all his exeditors-.has been holden an 24 
kaktuptcy, abd conſequently! ſraudedent as againſt the 
Wlgnees, unleſs all aſſent; to abe dend, though the perſons 
tecuing the deed can never themſclyes ſet. it upas an alt 
Abokrptey. Vide Co. B. I. $6; But uch a re not 
ian frandulent winhin the ſtatute i 3 Llin. ce 5. They 
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| cobleglbences, is done with premeditated oppoſition to 
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* been holden that "Wing 
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e his the bankrupt ew IT an 160 
contemplation of: bankruptcy in the conveyer, which 
le of conſtruction will extend. to a conveyance of 

only ; part of a trader's effefs to a fair creditor, 2P, 
Rte amen c 7. J. T2. n 
Conſtitutfve öf the Fraud within the baik 

rupt pri wherein a commiſfion' can be 'grounded, 1 
dated and defined by poſitive. laws, and cianit be 
taken by inference ; therefore, although many fraudy- 
Jent*rranſaQtiohs within the Htstutes of fraudulent thn- 
veyunces are not of themſelves aQs of bankrupteq jerk 
may be ſaid that all acts of à debtor” which are traids 
left within the ſtatute 13 El. e. 5. are void as-:apzinl 
aſſignees, undet the ſtatutes of bankrupts. And the 
true reaſon, as appears from the caſes; why man) tr. 
actiops are frauduſent within the ſtatutes of bankrujteh 
which are notfo witkit the ſtat. 13 Elie. cl. of fraudulen 
conveyances, is becauſe whatever is done in profpet « 
babkruptcy, and has a plain tendency to / obviate i 


ſtatüte law. The ſtatutes of bankruptcy anxiodlf 
8 ereditorsj"a-preference, the 


wen to a creditor in ones ontemplatin hank; 
bankfupity; merely'as a concerted Preference, i. Vid. 
dulent within theſe ſtatuten, vid. Rat v. by, ü 
Cowp. 629. But that ſuch preference is not 1% lat 
Fraudulent within the 13 wg ng {hom the d 
of EfftoicÞv."Caillaud; 5 T.-R440% It ſeep upon 5 


N that we muy falſely! ſay;/ that-every' frat 
8 *Of 


95 


jet give the anti anather byes © 
luntarily confeſſing judgment ta him, if 
there are no ciftinave: badges of} fraud- 0 


„ ihefar,1g El. e. 3, ONE 
within the ſtatutes of bankruptcy, and every fraudulent 
conveyance by deed, within Dog 13 Er. e. 2 of ufelf 
m aft of bankruptcy.” ay | * 
It has beſore been e, that — 
ance by a man, not indebted, for the benefit of his chil 
len, or by way, of general family ſettlement, after marri- 
eis not frau 1 t asagginſl ſubſequent credito within 
the flatute 13 liz: But by the expreſs letter of flat. 


xagainlt aſſignees under .a commiſhon of /bankrupecy. 
Vid. Walker v. Burrows, 1 Atk. 94. And:it has been 
tefore obſerved, that if a man indebted takes au origi - 
xl conveyance to any of his children, under a purchaſe, 
their names, ſuch eſlete is not ſubject to his 

within the 13 Eliz. C. $.,but that, by an eſpecial clauſe, 


ther the purchaſer be indebted or not, is brought 
ithia the ſtatute 4 Jac, c, 15. It ſhould be obſerved, 
lever that where, a man, not indebted, and nor 
mer at the. time, wakes 2, voluntary Jettle- 
dent on a child, and afterwards Nuran a N 
kakrupt, this ſettlement is not liable to the ban ruptcy- 
Vid. Lilly v. Oftorn, 3 p. Was. 298. Thou ph it 10 
V the late caſe of Fryer. v. lau, 1 Bio. C. K. 


hals ddion, and that if the party be a trader at the time 
# the ſeitlement, his ſolyency will not ſave him tow 
tte operation of the ſtatute 1 Jac. 1. c. 15. \ $45 

vitiate 


1 Jac. c. 15. ſeQ: 5. ſuch a conveyance is frandulent - + 


ch original conyeyange without copſideration, uber, 


that both theſe circumſlances muſt concur to pag 15 | 


its bu at the komm law. Vid. F 


ſuch judgment is voluntarily confeſſed is not 
itſelf, a badge. of fraud. But it is plain 
that, after the debtor's deceaſe, ſuch vo- 


| Fad and an executor may nat volunts- 
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Fudgmnente by Confeſſions” Cu. In, 


vitiate the tranſaction (e) i and. the ir- 
Mims the rank: f tbe debt upon which 


of 


0 Do preference by the Executors can 
be ſhewn among creditors ln, equa 


rity confeſs a Judgment; to ſimple con- 
tract creditors, if he has notice of a ſpe- 
cialty demand. 121 2 neither, as it ſeems, 
if a uit has, been commenced, whether i 
a court of law or equity (d) can an exe 
cutor make a voluntary Potty "6 ay 


debt⸗ qt . ir Heer 
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4 A ne vn Jug an ooby fo 
0349. hn ad een W 


* ia) Vid: * p. Wins, 401. | note F. and it Temp, 
746 2 18. Merri v. Bank of En gland, afflrwed of 
an a ppeal to the Houſe of Lor vid. Bro. P. C. / 
And ſee in Hnilh y. Styles,” 2 Atk. 387), Lomd Hu 
wicke's confirmation of the dogritie that a decree of be 
court of Chance is equal to a judgment at law, and 
conſequently t that that which i is erk obtained ought fol 
firſt latisffed. | 


n * a 213 3; 811 1 x gh iiob+44 
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Ager burious part of the 
praſent ſabjefy is the nature: and ef 
et of that fort of cunſideration IOI 
priogs out of a tranſaction ſubſequent to 
: voluntary and fraudulent conveyance. 
nd |;reſtores:-rfugly come to its 
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which: the title may be gonveyed. Which 
ftrine is thus etplained by the Bench: 


utatian and yoda): as againſt pn 


chaſer, yet it may. bechme good by matter 
«pf falle ad if a man mattes a feuff- 
neat? by 'covin; and, the, feoffee makes a 


ud then the fiſt feoffur enters and makes 


a. 4s LEM wn 2 2 da! RY 55 10 4 * 10 5 


(a ad in the ae is * 2 
n which ſeeuis not udcurate. 1792 W133 
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kgab validity, under che ſtatute, 2) EI.“ 
4-48-7981 autbentie channel, through 
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6 the caſe: of: Proggers V. Langham (109. 3 : 
heb 8: deed! be fraudulent in Its , 


xt 
LC a 


kofiment over for : valuable corfideration;. 
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| repontes it was objedted, that it did not appear 


hall retain 
110 land, re the feoffee of the firſt 


feoffor; for although thle eſtate of the 
firſt keoffee Was in its ann covinow, 
and ſs void as againft 'a Valuable pur. 
chaſen from the firſt feoffor,/ yet when le 
enſeoffs another upoft valüable conifidera. 
tiori, that feoffnfent mall be pref 
allen feofiment e 
eee e een neee 

be ſame dsc me Was maintained I” 
Lord Chief Juſtice Holt in Andrew New- 
(z) Skin- purt's caſe (2), Where, on an ejectwent 


per's R 


123. The brought by the affignec'of'the mortgigee, 


me caſe is 


- 


w 3 Lev. 


387. 383; by the that any money as" paid"upori the brig 
Sees, nal mortgage; for which" reaſon it we 
"+ contended,” that it raalt” be confidered w 
fraudulent, and being fraudulent in ity 
creation, though the affignee paid 1 
valuable conſideration, yet that the fraud 

till adhered to and vitiated the tranſadtion 

as againſt the defendant, Who Was a ſub- 
ſequent purchaſer-under the original mon- 
gagor for a valuable conſideration. But i 
. reſolved that the firſt. mortgage was 
ood between the 3 that * 


ſo, when the firſt mortgagee aſſigned for 
valuable conſideration, it was the ſame 


alſgnee ſtood in his place, and having 

a conſideration of value, was within 
the proviſo of the ſtatute 27 Eliz. c. 4. 
do, in the caſe of Wilſon v. Normal, it was 


for years aſſign over his term by fraud to 
defeat an execution, and the aſſignee aſ- 
ign over the premiſes to another bona; fide, 
they are not liable to execution in the 
hands of the ſecond aſſignee (3). 


gi- And it is to be obſerved, that the valu- 
be conſideration, whenever it accrues, 


entirely obliterates the fraud, ſo that it can 


dluntary grantee, has a good title againſt 
ul ſubſequent purchaſers for valuable con- 


ball avoid a former voluntary conveyance 


ſelf 


2s if the firſt mortgage had been made 
upon a valuable conſideration; for his 


ſud by Chief Juſtice Cook, that if leſſee 


tever again, in any ſhape, affect the tranſ- 
on. Thus a pure hüſer for value from a 


ration from the original grantor, and the 
pantry grantee of a valuable purchaſer 


is grantor's vendor, for he ſupportshim- a 
KK 
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wo * 1 Cu. IV. 
ſelf by the ſtrength of his-grantor's tile 


(4) 2 Blac, 
201 


teers was too late in its commencement: 


: the, leſſee, who Was A, 


ance to A. and afterwards convey the ſame 
eſtate without conſideration to B. and the 
ſecond grantee conveys to a purchaſer for 


In the cafe of Goodtitle v. Moſes (4); the title 
of the valuable purchaſer from the volun. 


it was anticipated pro tanto by the title of 
purchaſer guoad his 
leaſe. for valuable conſideration . from the 
voluntary grantor; before the title by pur- 
chaſe from the Wee grantees accrued 
to rom 02-2 63% 


But i a man ab a ack convey 


valuable conſideration, it is plain that the 
title of the firſt grantee is good againſt the 
purchaſer from the ſecond ; for the fil 
vol untary conveyance. was good between 
the parties, and thereby the eſtate paſſed 
in law to. the voluntary grantee, ſo tht 
he ſecond grantee had no eſtate to cone 
to the purchaſer ; for the ſecond attempt 
to convey the eſtate, without valuable 
conſideration, was wholly abortive. And 
the reſult would obviouſly be the ſame, i 


the firſt grant were a mere bounty do 


Us 


(10. 1 r 1 


= to the blood of the grantor, and the 

frond were made upon the conſideration of 

natural affection, and with the laudable'de- 

ſign of providing for a family: in ſuch a 

caſe a purchaſer from the firſt granteewould 

prevail againſt the ſecond. This (5) was (5) Dame 
decided in a caſe ſent out of Chancery for — 
the opinion of the Judges, where, a man : 
ſeized in fee, having made a voluntary 
conveyance with power of revocation, af- 
terwards without effectually revoking the 
firſt cou veyance, covenanted to ſtand ſeiz - 
ed to the uſe of his nephew for his ad- 
vancement in life, who. fold the eſtate to a 
purchaſer for valuable conſideration; and 


TY oo =". * 


we the Judges were of opinion that the pur- | 
the chaſer had no title. This caſe has be- 0 


fore been cited in a part of this treatiſe (6), fp, 1 
wherein the qualifications of the pur- 

chaſer, to entitle him to the patronage of 

the ſtatute, were under diſcuſſion; and the 

queſtion 18 evidently in ſubſtance the ſame 

whether we are conſidering the title of 

the ſecond n or of the vendee under 

him. | 


Kk RP Levinz, 


Conſiderations ariſing ex poſt facto. Cu. N. 
ports caſe by the name of Smartle v. i. 
liams (7), ſubjoins a query of his own, and 
adds * that the contrary had been holden; 
and by a note in the margin of that re. 
porter we are referred to Sir Thoma 
Raymond's Reports (8), for an example 
of a reſolution oppoſed to this doctrine of 
eonſiderations by matter ex paſt fad. The 
name of the caſe, correſponding with this 
reference, is Eden v. Cballball, which, 
upon examination, will be found to eſta- 
bliſh nothing more than the above cited 
nr ne 59 


In this caſe of Lady Burg we obſerve, 
that the perſon making the ſucceſſive vo- 
| luntary grants was a mere truſtee; we 

muſt ſuppoſe him, therefore, to make the 
firſt grant without the privity and con- 
ſent of his ceſtui que truſt ; for had that 
been the caſe, he was incompetent even 
for a valuable conſideration to defeat his 
former voluntary conveyance; for he would, 
in ſuch caſe, be virtually a different per- 
ſon from the firſt conveyer. . We obſerve 

N "I 8 | 8 t00, 


5 10. Confiderations ariſing ex poſt facto. 
too, that the great queſtion in'the caſe was, 
whether the conveyance to the nephew, 
being in conſideration of- blood and affec- 
ton was capable of defeating a former vo- 
luntary grant; for if the conſideration 
bad been effectual, the conveyance with- 
out notice of the truſt would have _— 
the eſtate diſcharged of the truſt + 
equity. Nothing, however, can have mis | 
elſect in equity but a valuable confidera- 
tion, and this was not a valuable con wenn 
tion; ſo that the firſt voluntary gran 

retained the legal eſtate ſubject to . 
truſt for Lady Burg, the plaintiff in equity, 
Had the ſecond conveyance by the truſtee 
been ſupported by a valuable conſidera- 
tion, the-intereſt of the ceftui gue truſt 
would have been' defeated, Bete eds 
ing the purchaſer from the perſon to 
hom the ſecond conveyance was made 
(10) had notice of the original truſt; 


ſort of ſubſtitution of title, which, with 
reſpeCt to legal eſtates, has been adverted to 
atew pages above, as affording protection 
to voluntary claimants, are applicable in 
quity to volunteers and -perſons coming 
k 3 in 
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1 in with notice. Thus if a man pul- 
= chaſe with notice of articles from a pur. 
= chaſer without notice, he is protected in 


equity by the title of his immediate ven- 

= dor, and is ſafe under the ſhelter of an. 
_— other's innocence, And the ſame acceſſor 
* oounſideration ariſing from matter er 5 
facto will legitimate in a court of Equiy 

a corrupt antecedent claim for the ſake of 
a ſucceeding innocent purchaſer deriving 
through it. As, where a purchaſer, wi 
notice of precedent articles, ſells to a pu- 
chaſer for valuable conſideration with 
notice, the ſecond ſale will be good in 
equity. Though, perhaps, the ſecond 
vendor may be liable to make ſatis faction 
to the covenantee in the articles. And a 
volunteer claiming under one who has 
purchaſed bona fide after articles entered 
into by the vendor to another is prote&ed 
by the ſufficiency of title 1 in is own im- 
mediate grantar. 


Every conſideration which will ſupport 
the claim of a purchaſer againſt a prior 
voluntary conveyance by his vendor, will 
alſo bring him within the proviſo of the 
110 ſtatute 


dio. Confiderations argfing ex poſt facto. 


ſtatute where he takes his title from the vo- 
luntary grantee. A ſubſequent ſettlement, 
therefore, eſtabliſnes and ratifies an ante- 
cedent voluntary conveyance, where the in- 
tereſt is drawn out of the (grantee upon 


the conſideration of marriage; and every 


party to the deed, within the ſcope and pur- 
poſe of the ſettlement, is certainly a purcha- 
ſer for valuable conſideration to this effect. 


But the caſes have extended the benefit of 


this rule to an extreme latitude in favour of 


marriage, ſo as to embrace within its /pro- - 


tection, not merely a purchaſer by mar- 
rage, who claims under an actual ſetrie- 
nent of the property which was the ſub- 
ject of a former voluntary conveyance to 
the ſettler, but even ſuch as claim by 
virtue of a conſtructive conſideration, 
founded only upon probable inducement and 
expeFation; for where long poſſeſſion of, ora 
notorious and undiſputed title to, an eſtate 
under a voluntary conveyance has given 
ſuch credit to a party with the friends of his 
intended wife, as apparently to draw from 
them their conſent to the marriage, the 
union which has afterwards taken place has 


been regarded as founding itſelf upon theſe | 
Kk4 appear- 


— —— 
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appearances, and as being a ſort, of in- 
plied purchaſe of an intereſt in property, 


which becomes implicated in the preſent 
ſapport of the new eſtabliſhment, and in 
the riſing hope of the future family. An 
early authority to this effect is the cafe 
{9 r Sid. of Prodgers v. Langham: (10) in 
5 Mierün, which 1 was thus; 


| A. being N in fes of lands. in the 
3 county of N. made a leaſe of his lands to 
1 B. and C. in truſt for his only daughter 
Y and heir for twenty-one years, to the 
intent that the profits might be applied to 
her maintenance until her marriage, and 
if - ſhe married Poulton, or any other, 
during the life of B. with his conſent and 
liking, then in truſt for her during the 
reſidue of the term; the daughter did not 
marry Poulton but married the plaintiff, 
whom A. diſapproved of at firſt; but he 
became, afterwards, reconciled to the 
match, and lived and died with the hub 
band wife. The court held in this 
caſe, 1. That the conveyance to the 
ke” was a voluntary conveyance, 
and would haye been void as againſt the 
defendant, 


gie. Confleration arifing ex poſt facto. 
deſendant, a ſubſequent purchaſer for valu+ 
able conſideration, within the ſtatute of 
fraudulent conveyances, if the marriage 
bad not intervened. ' But, 2. That al- 
though the conveyance was void- in its 
creation as to purchaſers, - yet when the 
marriage took effect, the - firſt ſettlement 
remained no longer voluntary, as it was 
in its creation, but became ſupported by a 
raluable conſideration, and, by conſe- 
quence, unimpeachable; inaſmuch as 
the marriage was an advancement of the 
laughter, and he who married her was 
nduced thereto by the preſpect of this proui- 
m. And, 3. They reſolved, that B. 
night agree to the marriage. at any time 
luring his life, and though he at firſt diſ- 
proved, yet his ſubſequent agreement 
erated by Wen to the time of the 
luriage, "50 


ncery by Lord Chancellor Cowper ; 
Id was thus in effet: Sir N. C. tenant 
r life of copyhold lands, with the re- 
ander to his wife for life, the reverſion 


to 


Ki v. Clark (11) a retake idle caſe g ur 
the ſame order was determined in 275. 


| 


| 506 
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onluy to leſſen the fine he would have pail 


deſcent from his father. Afterwards, upon 


that the father had a leaſehold eſtate, be- 


ready on his fon by a ſurrender; and 


4 "<7 neee = 2 
r 3 4 
ad ASI Ada ras 
0 r 
= . < "Y  » "_ * . 
2 4 . < 0 Sq + ERAS 
» * P * * F * 
4 * . \ l A. 4 IJ 
YZ p 4 1 l 
Fe * * 
22 * 


— 


\ 
to himſelf in fee, made a' ſurrender of the o 
reverſion to his eldeſt ſon in tail, the re. in 


mainder to his own right heirs; which ur. 
render was. made to his ſon, with intent 


in caſe the reverſion had come to him by 


a treaty of marriage between the ſon and 
a young lady, who was to have 2,000/. 
for her portion, her friends, underſtanding 


8 
12 


ſides the copyhold, propoſed to have both 
ſettled, but told him that they relied chiefly 
upon the copyhold as the proper equiva 
lent for her fortune; upon which Sir N 
C. told them that he bud ſettled that al 


S. 8 = 


— 
— 


thereupon, an agreement was made 200 
reduced into writing, for ſettling the leale 
hold eſtate upon the lady and the ill 
of the marriage, reciting the intended mar 
riage and portion ; and that in conſidera 
tion thereof the leaſehold was agreed 
be ſettled in the manner therein men 
tioned. A ſettlement was accordingly mad 
ſome time afterwards. The wife of d 
N, C. being dead, and he being in , 

8 ' 


oY 
- 
©S 
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J 
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ſor another marriage, articles were entered 
into for a ſettlement upon the ſecond wife, 
ind amongſt other things Sir N. C. cove- 
nanted to ſettle the copyhold lands upon 
her for a jointure, and a bill was after- 
yards brought by her and her truſtees, 


| 

| the marriage having taken place), to com · 

see a ſpecific performance of thoſe articles. 
ol The argument on which the plaintiff's 


counſel relied, was, that the ſettlement on 
the on was purely voluntary, having been 
made long before any treaty of marriage 
had begun, and therefore fraudulent and 


ſueration, without notice (5), as the plain- 


— — — , „„ 


(b) The integrity of -a purchaſer who claims againſt 
voluntary ſettlement in à court of Equity, has 
tefore been conſidered ; and it has been obſerved, 
tat, though in ſuch caſes notice of the former vo- 
mntary conveyance would not prejudice the caſe of a 
puchaler who claimed *.nder an executed convey- 
ace at law, yet that courts. of Equity will not lend 
ber diſcretionary aid to force the ſpecific execution 
i 2yreemients to any but purchaſers for valuable conſi- 
nion and without notice ; for theſe are uniyerſal teſts 
integrity in thoſe courts, and where the conveyance is 
Wexecuted, the purchaſer's caſe does not fall within the 
Frilic remedy upon the ſtatute, 


tiff, 


wid againſt a purchaſer for valuable con- 
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© v6 cane, arifngex pol 685 en. 
= - tiff in that caſe was by her marriage.” 
1 1 the rather becauſe the agreement in — t 
; ing comprized only the leaſchold eſtat, Wil 
| the 'copyhold eftate having been ſettled int 
_ long before, and at a time when there vd 
no proſpect of the ſon's marrying. It vu er 
argued on the other fide, that this ought 
not to be looked upon as a voluntary and 
fraudulent ſettlement asagainſttheplaintif, Mw! 
becauſe. it was the chief inducement that WH: 
prevailed with the friends of the ſon's wife, Wet. 
to conſent to the marriage, and to beſtom fat. 
upon her the portion which ſhe brought 
4 with her; and that if they had not been 
4 | aſſured that the copyhold wasalready ſettled 
upon the ſon, they would have infiſted 
upon a ſettlement, or refuſed the portion oo 
The Lord Chancellor decreed” the ſurren 
der to the ſon to be good, declarin 
that though it was at. firſt voluntary, Jain: 
that, upon the treaty of marriage, it bein 
regarded as the principal inducement . 
it became valuable, and ought to be con 
ſidered as if it were but then ſurrendered mu 
the ſon. He added, that it was not neceh 
ſary to inſert it in the articles, it being u cur 


eſtate of another nature, and to paß 1 
» ; ano js 


. Conſiderations arifing.ex poſt facto. 3099 

mother manner; and being already ſettled, — 
it was ſufficient in the articles, to provide __— 
for the ſettlement; of what they further — 

ntended to ſecure on that marriage, with- 5 | ; -* J 
aut taking notice of what was * ſet· = 
ted to their latisfaktion. 80 9 


In the caſe of Ef India lit v. ou. 

(12), the decree. of Lord Chancellor Gee 
Harcourt was grounded on the ſame. fort 377 _ 
of. reaſoning, \- The. caſe has been before S_ 
ated for another purpoſe ; but for the | 
bike of clearneſs it may be as well ſhortly 
v reſtate it here. A. agreed with the 


bi India. Company to go as preſident 4 


Bengal, and entered into a bond of 
2,000 J. penalty for performance of arti- _ 
es, But before he ſet out, he made a —_ 

ement of his eſtate, and,” among other ——- 


dings, he declared the truſt of a term of = 
eo years to be for raifing 5,000/...as 1 
orion for his daughter, who afterwards 


tarried J. S. whoſe fortune was 700 l. per _— 
mum; J. S. was, before marriage, adviſed 2 
counſel, that the portion was ſufficiently « 
cured, and afterwards, on the death of his = 
fr, had, in compliance with her requeſt, .v 


expended 
4 e 


31 Conſiderations arifing ex poſt fbto. On. ty, 


company to the value of 26,006 / and, con- 


the counſel for the defendant, that J. 5. 


expended 400 J. on her funeral. But ng 
ſettletnent had been made upon her by I. 
A. embetzled the goods and ſtock of the 


ſequently, had forfeited his articles and 
bond, and made himſelf liable to fatisfy the 
company that ſum. They, accordingh, 
brought theirbill againſt J. S. and the tru. 
ſees, to have an account of the real andper. 
ſonal eſtate of A. and praying that the ſame 
might, in the firſt place, be ſubjected totheir 
demand. But it was urged, with ſucceſi, by 


though he made no ſettlement, had a ve 
good eſtate, of which his wife would hare 
been dowable if ſhe had lived, and that he 
had expended 400 J. upon her funeral it 
compliance with 'her requeſt. That, 
this ſettlement. were voluntary in its cru 
tion, yet, being the motive and inducement 1 
J. S. to marry ber, it had now become t 
Juable ; of which wy In was the L. 
Chancellor. 5 


Doe v. Routledge ay) may, perhaps, nt 
improperly be referred to this order of cal 
17 8 0 it contained ober | 


$10, Confiderations arifing ex poſt f 0. 
ilfecting the credit of the tranſaction on 


l the part of the purchaſer. The voluntary 
1 ſurrender in that caſe was made in 1763, 
nd the defendant under that ſurrender 
as notoriouſly entitled to the eſtate in re- 
e mainder in 1767, when he paid his addreſſes 
„H. at which time a copy of the ſurrender 
WY 35 ſhewn by the defendant to the lady and 


her father, who thereupon gave their con- 


Xs 

nei £ot to the marriage, which ſoon afterwards 
cir vol place; the counſel for the defendant 
1 id not forget to inſiſt, that if the ſettle- 


nent was voluntary and void at the com- 
nencement, as againſt a ſubſequent. pur 
chaſer, it was made good in the ſequel by 
becoming the principal motive and induce- 
nent with the friends of the wife, to conſent 
to the marriage. The judgment of the 
wort was for the defendant ; but diſa- 
rwed for its baſis any technical conſtruc- 
tion of the ſtatute, which it reſolved into 
a mere promulgation of the rules of the 
common law for the ſuppreſſion and avoid- 
aice of fraudulent conveyances. Whe- 
ther this was doing juſtice to the purview 


* a of the ſtatute, or was too ſhallow a ſound- 
iſtanc 8 ON ing 
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ing of its depth and meaning, is for the 
ſtudent's, enquiry, for the aſſiſtance of 


; duced. - 


the nephew gained crelit by the notoriay 


he added, that though what happened pre- 


coupled with the firſt tranſattion (d), be- 


Confiderations arifing ex poſt facto. Cn. ly 


which he is referred 'to the Preliminary 
obſervations with which this eſſay is intro. 


| -It was obſerved by the Chief J uſtice that 


of his title to the eſtate, the ſurrender 
to him being on the rolls of the court, and 
acceſſible to the whole country, and that 
the inducement of the lady's conſent, and 
that of her friends as a conſequence of that 
credit, had its weight on bis judgment; but 


viouſly to the marriage (meaning, it may be 
ſuppoſed, the declarations of the nephew 
and his production of the documents to the 
intended wife and her father, while the 
marriage was in agitation) could not be 


cauſe the knowledge of it could not be 
brought home to William or Hugh Wat- 


— 


— ä . — — — 


(4) Ir is conceived that this is the ſenſe of be paſhgs 
. ſon 


c to. Conf. OY ex 1 facto. 


fon (e), yet that it ſerved to ſhew what in 


general may be bat to 827 from 
an act of that End.” pins 5 bs wr? oy 


75 


By this Walz bis Total — 
to think; that where a no: is ſub- 
{quently induced by the viſible title of 
the voluntary alienee, it ingrafts no conſi- 
tration upon the original tranſaction, 
unleſs it appear, that it was an event 
n proſpect at the time of the voluntary 

nveyance; But the caſes above pro- 
duced do not ſeem to turn upon a princi- 


ple implicating any Tuppoſition or ts 


few in the grantor to a particular marri- 
we for a the iſ A 8 1s to 


— — = — F 3 * 
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% It is not clear how a knowledge of the tranſac- 
in by Hugh, Watſon, who was the pretended pur- 
ſer, could have prejudiced his caſe; unleſs indeed, 
ming at that time a promiſe of a 'conveyance from the 


nel, he had himſelf Good by and perſuaded the lady or 


7 ſriends to conſent to the match; and ſuch a con» 
* (though a ſub/equent knowledge of the tranſaQtion, 
wording to Gooch's . would. not have diſqualified 
u under the ſlatute 27 Eliz.) would certainly have 
ucbed a direct fraud upon his 0 ſo as to e _ 
ol the prote ktion of the ſtatute, / | 15 


L I become 


4 


Conſiderations erifing ex poſt facto. En. IV. 
become a proviſion; but rather rely upon 
the doctrine that a voluntary conveyance 
being good againſt all but creditors or 
ſubſequent purchaſers, and, where they are 


0 
by way of advancement or proviſion for u 
children, being good againſt /ubequr: Wi c: 
ereditors, and entitled to a favourable dic. u 
tinction both at law and in equity, are in be 
a predicament to be confirmed and faſtened Wl bc 
in the grantee, by becoming a prevalent Wi of 
motive with third perſons to conſent to a MW ic: 
marriage, which is the moſt valuable and ne 
weighty of all confiderations. It would in- n. 

. deed, in moſt caſes, bea violent ſtrain, tocon- une 
nect theſe conſiderations ariſing by matter fe 
ex-poſt facto with the original reaſons of tie e 
firſt voluntary conveyance; but the true 
ſeems to be, that, as the voluntary granteeſWſſio 


has a good effate till it is impeached by a 
ſubſequent purchaſer from the original 
grantor, if, before ſuch ſubſequent purchaſe 
from the grantor appear, the volunt 
grantee engages in a bona fide tranſaftio 
with a third perſon, who either exprebi 
purchaſes the eſtate by an actual ſe 
ment, or, by a marriage with the grant 
induced by a juſt expectation of ſupp® 


(10. Confiderations arifing ex poſt facto. 
and preferment, acquires a general intereſt 

in the property, it ſeems that either the vo» 
luntary conveyance is confirmed as the 

medium of the new title, or the intereſt 
under it is fixed in the grantee by the ac- 

ceſſion of a new meritorious claim. And i 
this ſpecies of tranſaction ſeems to have 9 

teen conſidered in Prodgers v. Langham, =_ 
before referred to, as within the principle 1 

of the caſe there put by way of exempli- | i 

fication, viæ. that if a man makes a feoff- 4 
ment by covin, and afterwards the feoffee = 
makes a feoffment on valuable confideration, | 1 
ind then the firſt feaffor enters and makes * 

afcoffment for valuable conſideration ; the Co 
ſoffee of the feoffee ſhall hold the land 
wanſt the feoffee of the firſt feoffor ; for 
bough the eſtate of the firſt feoffee was 
its creation covinous and fraudulent, 
et when he enfeoffs a third. perſon upon 
luable conſideration, ſuch feoffment ſhall 
| ent to the feoffment n 
le by the original ſeofiae. 


This rule in A v. font he was 
prrelpondent to the deciſions of the courts 
pon the ſtatute. of Marlebridge, 5 H. 3. 
Lia long 
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a feoffment to his eldeſt ſon to.defraud th 


ſeiſin, or other fruits of the feudal tenure, 


(3) 33 H. 
6. An- 

drew Woods 

cock's caſe, 


 Confider ations arifing ex poſt facto. Cn. iy. 
lon g before theſe ſtatutes of Elizabeth; ac. 


| ſeem, the caſe of a ſubſequent marriage 
contracted by the voluntary grantee, wheit 


 . By-che-wiluable: Cut a 
of the firſt, conveyance is expreſily wi ll 


| ment in third n whoſe ——_— 


cording to which deciſions, if a father made 
king or other lord of his wardſhip, prime 


the lord, in the language of the books, 
had a poſſibility to have the ward, if the 
father died leaving his heir within age; 
but if the feoffee made a feoffment over 
bona fade, and afterwards the father die, 
the ſon being within age, d thers: Gat wre 
* was nd 6 3 


The. mubocky 05 the ann os 
Par v. Langham, covers, as it ſhould 


the ſubject of the voluntary conte ya ob 
is expreſsly a part of the marriage 
ment, for then it is | ſpecifically purch: 


mony. Its authority grows weaker as 
recede from this point wherein the ſubjes 


the terme of the ſubſequent contract, u 
as the evidence of expectation and induc 


5 10: Conſiderations drifing ex pelt fakta. 


ſupported by the marriage declines from po- 
tive aſſurance and agreement, to the mere 
general proſpect of eſtabliſhment founded 


upon Mo Mor TY we 


Bat although the efficacy of the valuable 
conſideration accruing by matter ex poſt 
{ao is eſtabliſhed, upon clear authority, 
up to a certain extent, yet it has been al- 
ways held that a tranſaction good ar the 
leginning, cannot become fraudulent by 
matter ex poſt facto (14). The propoſition 
is true in a general ſenſe, but we muſt be 
careful to apply it only to thoſe caſes, where 
the tranſaction is not only good in vulgar: 
prehenſion, but is good upon the true 
enſtruction of the ſtatutes, for, as has been 
obſerved before, the policy of the ſtatutes 
has knit together in-one frame and texture 
of fraud, tranſactions diſtant from each 


an evidence out of both which ſuperſedes 


df proſpective contrivance. But as this 
particular point has been already diſcuſ- 
kd (15), little more need be (aid reſpecting 
tin this place; the ſtudent will find that 


other in the order of time, and compounded 


the neceſſity, in many caſes, of direct prof 


„ the 


7 


G9 v Vid. 2 
ulſt. 225. 


(15) See 


prelimi 
— 


Confiderations ariſing ex poſt ſacto. Cn. Iv. 


the propoſition above noticed, is referible 
to thoſe caſes, where ſingle circumſtances 
not coupled in teſtimony with ſubſequent 
events by the ſtatute, are produced as the 
badges of fraud, and which yield at once 
without any inceptive connection with 
future acts, all the teſtimony they im- 


Such is the nature of the evidence of * 

covin arifing from poſſeſton inconſiſtent j J 

with the expreſs and oſtenſible deſign of by 

a conveyance, which has always been re- Fr 

garded as a ſtrong feature of fraudulent in- bat 

_— _ tent within theſe ſtatutes of Elizabeth. - 
> Accordingly, it has been determined (/) g. 
4 that if A. bona fide, and for valuable con · ze. 
ſideration, mortgages his land, in which be Jud 

has a term of years, to B. upon condition fire 

that if he repay the money to B. in a yea E 

afterwards, that he ſhall re-enter, and l. be 

covenants with A. that he ſhall take d 1 

profits until that time, and A. does not poi 

* wech bus B. _ that A. wall - 


„ * — 


(VJ Vid. Shep. Touch. 65. Lady Lambert" caſe; 1 
vid. the caſe of S/one v. Grubham, 2 Bulſt. 225: 
the ſame reaſoning apPears., 


[ 10. Confiderations atifing ex poſt fatto. 


i at laſt, ſuffers him to continue in poſ- 
ſeſion, and take the profits of it for two 
or three years afterwards, and in the mean 
time judgment is obtained againſt A. upon 
his bond, and execution awarded; the 
eaſe ſhall not be ſubject to the execution, 
but the mortgage ſhall prevail againſt the 
creditor, for the poſſeſſion, being conſiſ- 
tent with the deed at the time of making 
it, and ſo not fraudulent, ſhall never be 
ſad to be fraudulent by matter ex 50, 
faite, So in the caſe of Griffin v. Stan- 
bye (16), where it was objected that the 
tefendant had concealed the leaſe during her 


7 huſband's life, and that, therefore, it en 
A to be conſidered as fraudulent, becauſe, if 


ſhe had diſcovered it, perſons would have 
been warned from purchaſing ; the Chief 
Juſtice anſwered that all actions have re- 
ference to their firſt original; that it would 
have been better if ſhe had diſcovered that 
be had ſuch a leaſe, but the leaſe being 


ment thereof ſhould not make it fraudu- 
ent. 4 wy 


W 2 


L14 


good af the firſt, the ſubſequent conceal- - 


51g | 


(19) Cro. 2 
4. 485. 
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CHAPTER Yor 


SECTION I. 


, FTER this general view of the leg; 
J A conſequences of the want of cone. 
= - ation in ſettlements and conveyances, the 
* vitiating effett of adtual fraud, whether it 
be chargeable as a bare matter of fad, as 
where it confiſts in repreſentations of what 
is falſe or in ſuppreſſions of what is true, 
or ariſe as a concluſion of law upon fact 
as where it is inferred from certain charac- 
teriſtic marks and indications, follows by 
a natural inference, fince the law would 
otherwiſe be inconſiſtent with itſelf, The 
common law of England abhors every ſpe- 
cies of covin and colluſion; but being ten, 
der of preſuming fraud from circumſtances 
ſtatutes have been ſpecially framed to ſuit 
the exigencies of * times (% which a are 


(a) Que naturd videntur wilt 95 — * 


inhaneſia, Cic. de Off. lib. 3 0 if 


91. charaferiftic of the Common Law. 


s fertile in the artiſices of concealment. 
a; in the opportunities of deceit. It was 
the prevention and not the puniſhment of 
fraud in which the common law was defec - 
tive, for there is no inſtrument or act which 
is not liable by the law of this country to 
de rendered abſolutely. voĩd by clear and 


l fraudulent acts by the law of England, 
that a fraudulent eſtate is ſaid, in the maſ- 
culine language of the books, to beno eſtate 
inthe judgment of the law. It forfeits the 
protection of every ſtatute which gives con- 
irmation to doubtful titles, and while a 


wb ines and limitations in ſupport of his 
ould WY ron gful title, a title acquired by covin is 
The WY "definitely open to be diſputed, and even 
ſpe «ts, as well judicial as others, which of 


liemſelves are juſt and lawful, if infected 


telly 
0. with fraud, are in judgment of law vitious 
o fot 0d unavailing; for the maxim is quod alias 
ch acc nun er. juftum oft, fi per fraudem petatur, 


nalum et injuſtum efficitur. All the partiali- 


fraud, If a woman has a right of dower, 
ut 


explicit evidence of fraudulent intention. 
$o general, indeed, is the condemnation of 


liſeiſor has the benefit of the ſtatutes of - 


tes of the law expire under its antipathy to 


Remedies agarfi Fraud. Cn. V. 


but recovers it againſt the tertenant by ca, Wl t 
the recovery is of no force though doweriz v 
a favourite of the law (1). No remitter is had 
produced, if eſtates come together by a bar 
fraudulent contrivance, and infants and caſ 
feme coverts loſe their privileges wherever | 


their acts are menen with colluſion („be 


The common law carried alſo its rem:- xc 
dies againſt deceit, where poſitive proof WW it | 
could be obtained, to great perfection, It 
ſeems that Lord Hobart was of opinion, 
that if a truſtee ſold to a purchaſer for va- of! 


luable conſideration without notice, an fi 


action would lie againſt him at the com- 
mon law (c), and it has been ſaid, that ner 
many ſuis in Chancery might be ſaved by 
good pleading ; for if a man had bargained 
105 ſoldhis land at common ee of 


— 4 * — 


wg See the caſe of i V. 1 Plowd. Com 
34. and Fermor's caſe, 3 Rep. 78. wherein abunc the | 
of examples of the ſame kind will be found: and i 


Dyer, fo. 294. 


(e) Vid. Eg. Abr. 384. D. note a. bed vid 3 Al. an 
312. the deſcription of a truſt by Lord Hardwicke, vi 
where there is ſuch a confidence between the cas ( 
no action at law will I 277 1.6 


t0 


wh; 4.7 


at the Common Law. 


| Fl. » $43 
s make aſſurances. accordingly, and afters _ 
ads conveyed the lands to another who 
nd notice of the firſt bargain, the firſt 
\ WY bargainee might have had anaction upon the 
ac for the deceit as well as a ſubpœna (2). ( v. 
nis a rule, at leaſt, as old as the year- cs ges. 
\ WY book 9 H. 6. 53. that if a man ſell any pion of 

commodity warranting it to be good, an — OY 
„tion on the caſe lies againſt him. And 
x WT it has been ſubſequently ſettled (3), that ( Loa 
It WY poſſeſſion is a warranty that the goods be- 593: 
„ng to the ſeller, for poſſeſſion is a colour 
„ title, and an action lies upon the bare 
an WY :ficmation of the poſſeſſor that the goods 
n-te his own. That the goods are of a 
n merchantable quality is alſo a warranty 
ich the law implies (4). In a late caſe (5 (4) Gil, 
eit was determined by three of the judges 187. 
gel ef B. R. that to ground the remedy at law 50 f. K. 
y action upon the caſe, it is not neceſſary . 
don hat the defendant ſhould be a gainer by 
anc the deceit, or that he ſhould collude with 
be perſon who is a gainer. And by that 

aſe the broad poſition. in Comyns (6), that (© com. 
u an action upon the caſe lies for a deceit up the © 
„ben a man does any deceit to the damage weir A. . 


of another ; * and the opinion of Croke, J. 
in 


. 


r i 


Remedies againſt Fraud Cn. 


(7) 5 Bu in Bayley v. Merrell (y), that *fraud with. 


out damage, or damage without fraud 
gives no cauſe of action; but where the 
two do occur, there an action heth,” ſeem 
to have received an aut * confit- 
mation. 


But a great en bi avon ” 


taken between the allegation of a thing a 


having actually happened, and as having 
been likely or probable to happen, for 


there are ſome modes of ſtating things that 


import higher degrees of aſſurance than 


others. As where a man poſſeſſed of a 


term of years, being about to ſell it to A, 
declares that a third perſon would have 
given him fo much for it, though in truth 
ſo much was never offered, no action upon 
the caſe will lie for ſuch deceit ; for this i 
a remote ground of eſtimation with which 
no prudent perſon ought to be ſatisfied, But 
if a man, treating for the ſale of a houſe, 
aſſure the intended purchaſer, that the rent 
was 30 J. per annum, whereas in truth the 
rent was 20 /. only, an action lies for tb: 
dleceit: for here i is an averment of a fat, 
— of a fact that furniſhes a criterjon of - 


$1,” / at the Common Law. 325 
real value of the premiſes (8). It is alſo (8) vis. 


m actionable deceit at law, though 1 do 5. 


no harm to a man himſelf, if I make him .. 
the innocent cauſe of harm ro another, 
ſo as to render him liable to an action, or, 
if without making him the immediate 
cauſe of injury, I fo commit an injury 
myſelf, as to make the puniſhment fall 
upon- an innocent third perſon ; as, if I 
chaſe the cattle of A. into the land of J. S. 
ſo as to ſubject A, to the action of J. 8. I 
render myſelf liable to the action of A. for 
this deceit (90. And it has been ruled, (©) vi. 
that if A. perſuade B. to do a thing lawful oe fd, 


Cra, Car. 


in itſelf, but injurious to C. and with the 325. Roi. 
ave Bl ſpecial view of injuring C. an action will 102; Am, 
le for the fraud and combination (10). Ge) Carth, 
And it is ever a great aggravation of the ** 

13 11 offence to make uſe of legal proceſs, in the 
xcompliſhment of a fraudulent purpoſe, 

31f a man, intending to ſteal a horle, 

take out a replevin, and thereby obtain a 

delvery of the horſe from the ſheriff (11). (11) Vid. 


nſtitutes, 
11 


526 


of legal remedies for the purpoſes of diſcs haps 


as it belongs to a more general treatiſe on 
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gh OME of the moſt killing eaampke have 
been ſelected to point out to the 
ſtudent, the ſtrong antipathy of the com- 
mon law to all manner of fraud and deceit. 
which in the more flagrant inſtances are 
the ſabjeCt of criminal, as well as civil pro- 
ſecution. But although the cognizance of 
every kind of fraud as much belongs tothe 


common law, as to courts of Equity, yet ſz) 


the ſpirit of reluctance in our legal maxims 
to preſume fraud from the circumſtancet and BW! 
condition of parties, and the inſufficiency 


very in caſes of latent and complicated WW” t 
contrivance, has occaſioned ſuch ſubjectt 
to be principally agitated in courts « 
Equity, having been' always ' a natural 
branch of its original juriſdiction (4). Buet 


1 


(a) Vid. 2 P. Was. 154. 157. 220. diſc 


92. in Matters of Fraud. 
the ſubject of frauds, (our preſent purpoſe 
being principally to illuſtrate the rules to 
which conveyances. muſt conform in order 
to be available within the ſtatutes againſt 
fraudulent conveyances), to diſplay at large 
the practice and principles of the different 
courts, in the application of their reſpective 
emedies to the various artifices of fraud, 

the curioſity of the reader can expect to be 
patified bere, with only ſuch a curſory 
new of the general and conſtitutional ex- 
tent of the relief at law and in equity, 
wainſt covinous and colluſive practices, as 
nay aid his conceptions of the conſtructive 
iplemental efficacy of thoſe ſtatutes, 
which are the” prixcipal concern. of this 
day. This object, however, will per- 
haps, excuſe a few: particular obſervations, 
on the acceſſory relief furniſhed by courts 
Equity, towards the developement and 
lubverſion of fraud. It has been obſerved 


of thoſe branches of equitable jane 
ition, which ariſe from the authority 
iherent in courts of Equity of compelli 

diſcovery upon the oath of the party: 
nd i that in various kinds of frands they 
aſſume 


the author of the Commentaries (1), 1) 3 Bl. 
hat the concurrent cognizance of fraud is 7. 


extenſive and ſpecific relief, as by ſetting 


ances, or directing an abſolute conveyance 
merely to ſtand as a ſecurity.” | 


a conſequence of which greater latitude in 


an occaſion where filence ſpeaks z as where 


conduct operates as a kind of equitable 


_ Equitable Relief Cn. v 12 
aſſume a concurrent juriſdiction, not-only 
for the ſake of a diſcovery,” but of a mor 


aſide fraudulent deeds, decreeing reconyey. 


This more extenſive relief is inſtance 
molt; prominently in the admiſſion df 
ſtrong circumſtances as a ground to pre- 
ſume fraud in this court ; whereas by the 
{trictneſs of the common law, fraud muſt 
be proved, and can never be preſumed. As 


the collecting and eſtabliſhing of fraud, 4 
man may in a court of Equity be guilty of 
a ſpecies of negative fraud, by his filence on 


he ſtands by and ſees another proceed 
in a tranſaction under an erroneous im- 
preſſion of facts, which he is able and 
bound in conſcience to remove. Such 4 


S e =; 


eſtoppel (5), whereby the party guilty a 
i. 


J 


a. La. ye —_— Py * * —— PE". 
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) The eſtoppelat common law aimed at the preventi® 
of fraud which delights in duplicity and inconfiſtency a 


rr 


condutt, 


162. ee Vaud 


_— Nent, Het be ogg WR 
rote to have en . 
freaking” where eo quires" im o 
he nt. As in the ce 225 BE v. Piotr) es 
Armed im the' Houſe ol Lords, ere 
being tenant in Hail "remainder 8 to B. A 
til, A, not knowing 'of” the rethatader 


lr ie by wiy 

beutel the entail," goed aud Allet 
ey K EY © law Sat 
Eee, by Aeta we A000 was 


nakes'a partial dfelofbre of fats,” and 
y mutilated und motthered (trees 
mlives and perſuades another to de that 
wick mut notoriouſly be prejudiciadt” to 
lim, there ſeems to be'bur little doubt, 
ut that ſuch conduct is M gr. und for che 
Won upon the caſe * law but the 


elne inen 


A „ 


. Ser 6 moikieinflence im ee 4 
K and ſee the caſe of Slade v. Drake, a Rep 12 


ſe book 2 R. 3. fo. 19. But this rer 70. 
wied within a narro compaſs, being tied DW. 
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dt: "le a ſettlement üpon his wife 7} 2 85 
ay of Rome, which B. "who. - 


rheved in Chancery pe 5. ieee 
fon,” Where a mag, By ee, 


ke ad nnn a N mer”, 


| tan 36 


| a? l; 1 Equitable, Relief... Cu. V. 
nin che case laſt above eitedh wass not alla 
vponf except by his conſcience, fer- 
diſcloſure of that whigh, be concraled 
nor was his pan diſcloſure coupled with 

8 et "IH: repteſentations, that fotmed the n. 
dycement in the. mind of, the. 7 5 
acting under th the miſtake, 80, in a mi- 

(3) 2 Vern. lan caſe, (3, where a, mather, who wa 


150 H 


den v. Che. Abſolute owner of a term. (the, ſame being 
I, limited to her in tail/); haying been pre- 
ſent at a, treaty; for ber ſon's, marriage, 

3s | and having heard him declare, that, the 
term was to come to him, at his mo- 

ther s death, bad atreſted. the deed whereby 

the reverſion of the 'texm {was ſettled: on 
die jſſue;; of te Warriage, after ber 
death, ſhe was compelled in equity to 

make good the ſettlement. Ang. the rule 
is general, that to take adyantage of 
miſtake, which a man has the mr ang and 
opportunity of ſetting right, is a fmnd n 

a=. equity. Thus in Mead v. Webb(4) where a 
leaſe Was repreſented By the leſſor's agent to 
be more valgable that it really was, and the 
leſſor food, by and heard the milrepreſen- 
tation without contradicting it, for this 


reaſon. the leaſe was ſet aſide. m—_ 
4 N 0 


- 


| 13 5 ol Y 6 oF, 
s It in Malter of Fraud. | 5 


100 2 ll 1 38 14 yy. 94+ - ET 
of Hanning v. Ferrers (6 


) Hobbs v. Nette bs) Th. 

; (6), and Barrett v. Wells (7), are remarka- ( tot i Ver, 1 
ble examples of.a'fimilac kind of relief (8); of Prec. - 5 % 
For other inſtances of the more extenſive 1: 1 =: 
. ind ſpecific remedy afforded in the court Ger me 1 | 
of Chancery in matters of fraud, the 776. 
rader may be. referred to the ſeyeral Heads 

f juriſdiction. and relief in the books, 


© WW under their reſpective titles of 2 


: greens in derogation of 1 Til 
„ _ 1 
15 Fabre convenances. and promiſe iſes to induce Tei =_ lj | 
by wrriage (11). Fraudulent repreſentations 405. J 14 
x the ſame purpoſe (12). Securities obtains. Ben, © 1 k | 
ors 2217, pretence of demands that are ficti on. 3 10 
(13). Advantages taken of the weakneſy u. 1 i 
ueber, (13). Advantages taken of. ano- q Zee [ 4 
conn” difireſs (14). | Inequality and 22 (10) (Chan, al if 


ace arifing from, the relationſhip of ' pars e . c. 4 1 1 
ku(15). The admurable ſummary” of the P 9 


3 


ſerent relieyable heads of fraud in courts g. 
Equity, exhibited by Lord Hardwicke 
1 pronouncing his decree in the caſe of — 
et and others v. Janſſen (1 6), p ny. 2 
92 P. A k. * 
n, KT e . 
C. K. 107. Iz) 1 P. Was. 218. temp. Talb. 111. 1 Ve. 
* 2 ven. * 547. 2 Alk. 25. 258. x Bro. C. 125. 558. 2 300. C. R. ' | 
+ 30. C. K. 156. 4 Bro C. K. 117. (16) z Ver. 39 $2 0118 
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tis ſection. I 


is ne _ —_ be e . from 


propoſal, which was ſent. to market, was to borrow the 
At the death of the dutchefs of Marlborough incaſe Mr, 


. dant, after ſome heſitation, accepted the propoſed terms: 
and accordingly in May 1738, paid to Mr. 2 


+ be cancelled, he executed a freſh bond, whereby | 


Equitable Relief n. Y. | 


* 


perhaps be thought | an uſeful, | appro bo 


> < 


* 


(c)!“ iſt, Said 2 Locdſhip, W which 


2 * Sn a td. — — 


79 The Reader will 7 3 dee 
conciſe view of the caſe: John Spencer in 1738, bring 
contrafted a debt, principally to tradeſmen, of 20,0001; 
which he was deſirous of paying off, and having a well 
grounded/expeQation of a conſiderable increaſe of for. 
tune, at the death of his grandmother, the dutcheſs of 
Marlborough, was reſolved to raiſe'a ſum of money upon 
this expectancy : he was alittle above thirty, but im- 
paired in his conſtitution by intemperance j the'dutchel 
was ſeventy-eight, and healthy for her time of liſe. Hi 


FSF. FA EEDp”ESSMDT 1, 


ſum of 5000 J., in conſideration of which Mr; Spencer 
offered to enter into a ſecurity to pay the lender 10,0001. 


Spencer ſhould ſurvive ber, hut no payment at all wat 
be made if ſbe ſhould ſurvive Mr. Spencer. The dea. 


50007. who thereupon executed to the defendant a l 
in the penalty of 20,000./. conditioned for the —_— 
10,000 |. to the defendant on the death of the dutc 
in caſe Mr. Spencer ſhould ſurvive her, but not 4 
wiſe, The dutcheſs of Marlborough died in Oftot 
1744, and in two or three months afterwards on d 
defendant's delivering to Mr. Spencer the ſaid bond . 
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5 2. in Matters of Fraud. 533 
i d e | 
| | Di e een 55 wr 7 22218 434 
fats and circumſtances of impoſition z 
. IE | » $5 1 5 
which is the plaineſt caſe. 2. It may be 
ps apparent 
— — I ů ——— ——— * << —— . 


;-caine bound to the defendavt in the penalty of 20,000). | | 
for the payment of 10,00 J. with lawful intereſt, on the | | EY 
9th of April then next, und exeehted alſo a warrant of 


ttorney to empower a judgment to be recorded againſt | Wit 
him at the defendant's ſuit for the faid 20,000 J. on the 4.1 
ſud bond, which judgment was afterwards entered up in ; | þ 
Mr. Spencer's lifetimes Mr. Spencer in 17455 at 'differ- | | : | 
ent times paid two ſeveral ſums of 1000 J. each, in part of 6 


his debt, and frequently declared that be was ſatisfied 
vith the defendant's conduct, and alſo that it was his 
intention to pay his whole demand as ſoon as poſſible. 
The defendant after his death ſued out a ſcire fatras to 
have execution againſt the executors upon the judgment 
entered up againſt the teſtator. The executors applied to 
the court of chancery for an injunction, and to be relieved 
on payment of the 5,0001, with intereſt from the time 
dadrancing/it:0 % W ee Hy Pol Wag 
Three points were made at the bar on the plaintiff's 
kde, videlicet, 1. That the original contract was uſurious 
within the ſtatutes, as being for a greater premium than 
the law allowed, and if ſo both the new and the old 
ſecurity would fall ta the ground; 2. That if it was 
pot uſurious, it was an uncencionable- bargain, and an 
urealonable advantage had been taken of the wants ofia ' 
neceſſitous perſon, and ſuch as that court would relieve 
igainſt. 3. That if the court was warranted'to relieve 
ganft the firſt ſecurity, the new ſecurity would be conſi- 
&red as a continuanceof the firſt oppreſſion, and conſe- 
quently ſtand in an equally, unfavourable light in that court. 
The Chancellor and Ju were unanimous in 
opinion. And, firſt, = were clear that the cantraft 
Ds 1 
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ee ym my within the Natutes of 

The, ſecond point they all thought: was. Bot neceſim 

to be. decided, becauſe they held the plaintiffꝰꝛ cou 

to be clearly wrong in the third; for they wert umi. 

mous in thinking that whether the bargain was or wat 

not originally ſuch 2s the court would relieye gut 

as uncopſcionable, the renewal and recogn/tion.ol it by 

Mr. Spencer, in the circumſtances / in whicti he food a 

the. time ol. the ſecond- ſecurity: given, Was 2 complete 

confirmation! of the i contract, and removed all ground 
fot the interference of the court . The diſnou of 
deciding what bargains for expectances are to be dtemel 

nable, was felt by the vrhole court q; and they 

were glad to be relieved from the:neceſlity of geiernin- 
ing the caſe on that point. Tho ſum of: their obſer 

tions, however, on that ſubje ti ic med to be, tbat no 
inflexible rule can govern the queſtion, hut that the 
equityi.of. each caſe muſt ariſe out of 1 its-partieuter cii- 
cumſtances» To ſay chat in nd caſe a man ſhall; uodet 
preſent preſſure, ſell his expectancy, would oſten be to 
deprive: the diſreſſed of a reaſonable reſource that might 
fave them from worſe expedients ; and to'refuſe a rex 
ſonable advantage to the lender would be equivalent to 
an univerſal ne eee x Parents 
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- * An advantage may We ha) be thought — * keeging tre nue iu 
ſome uncertainty, as it may be better for the morals of the community tha 


x fort of epi perll be nmr dieting theſe tranſa8ons. = 
+.1n" Git. Ch. Caſes, 2 297, 2. it 13 1 Hidt that where the father withbolds 

ſubſiſtenct®ffom- the ſon, whereby he ie ( inidubed* to enter fato duch ! 

N wu WAY * it. m N e fd 0 and 
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4 WY can in his ſenſes, and not rinderetofion; 
0 e 
li | N no 
1, wi relations re POUR Ges Feel = 
nnd cxpeRtanis, who, (to uſe the expreſſion of 1 
A Burnett) if hindered, ſometimes, from ſupporting, 7 
. ces by reiſing mopey upon their exgpectenejes, might 1 
at farue in the. deſart-xuithin view of the land of  Cangas, | 1 
0 On the other hand the conſequences are. to be dreadad * 
by ending th countenance of the court to ſuch, tranſec- y 
a tions. It will raraly happen that ſuch. Contrast 14 
40 4 Ds eng „They 1 F | 
de oſt part adminiſter 10, profligacy:on. the one fide, 71 
of and to ayarjce on the g other; and Mbere, Want and Ti 
d corctouſneſs bring a hopper and lender together, 2308 
n very, unlikely that, purity. and. _—_ 3 | | 
WY nigo in their bargains... Such. 1104 
+ Gaon in what 35 N 8 roxiſion, | l 
Halla) RY I 10 
he moral order of things, by a eh into; TIS v.00 
. phat. would ,otherwiſe have awaited 40 k It 
rr WI nature years 3 and thay the borrower js 1 hos WT 
to ſociety injured. The parent or perſon on whoſe life ; by | 
ht expedancy Hangs; is! alf deladed'in being made ] 5 
4 to become the benefactor ot.a. a. ſigning ' money-lender, fl 1 
fo where he meant io beſtow. importance. al common W [11j 
1 bis poſterity; The attention of the court of Chenpery 11 


has been always directed with anxiety to this evil z and” 
though at aun its interference was altrabted by the 
«tual fraud, which is common in ſuch-contrafts; it e 
tended its remedy with the extenſion of the miſchief, 
nd gave er in caſes where the contract carried in 
M m 4 ell 
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no-hodeſt; and; fair man wauld accept cn 
the ather; which are unequimable and un. 
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Hfelf Arong HAN een yet firip6Ritiih, fig 
as a\grofs wot nom i! the bargain,” hay re 
dhe an Could wbt Grive wich another WHO ad 
open andl his fen aT, F Wh8 Was" not th fuck 1. 
ceſſitous predicament 5 to be mcnpäble ofretitidg inp | 
fition and 6ppreffion; But the taſt of in her rA fs 
Wiek nothing bur the hope of Ticet Mon; alli frhi 
mey;4s alwaysexcepted'out of the orfindly cis 
48" ſuch cntracts are pernicious in- ther pile” 
eourts of equity have great afactith* in ſettirig them ilde 
if there is any ümag a. all uneonfelonabfe Ih the fle 
action g. The courts Alo Take a*diffence betten 
remuinder- man in expetlaſicy uon is father's Tie IM 
and living under His ufher i port rr, ande 3 * 
mafliitt expeRtancy” upon the death. ofs aht, 
ally; if the fon Have other e biet hi ich 0 85 bin 
nt upon Rig father. 7 01 Ne 28. Wo 1 who 18004 
Theis u 4 right ſpitit' in hitore wh Ml wife hen 1 
of Feste we tft, under certain thodiflcations adopt, 
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+ Fer Lord Thyzlow i Cg, x, Heaton, fie, ch. Rep eee 
quate 'conflderation i is not along (| cient to vitiate | the cont act, although | in 
ade d de de We dex ite % be es, Were pa 


ng pu grolely inxdequate; he court hae never ſuffered it to 44d 


dig afterwards, obſerved, that 4o ſet akde a conveyance, [the 
_ an Inequality U  firong,. groſs, s and maniſeſt, that it muſt be 


impomple to Hate it to u mah of common "ſenſe, without producing 1 
dhe inequnkfty ofHꝶ It. 76 VS 

J o Thirkaw inthe above icafe of /Gwyithd v. Heatony denied thit 
dds bey har igt nojproyiGpn: a8 mpg wn 

xs ve PUR Griffiths, + N Wms. 310. 
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conſcionable bargains j and of ſuch even the 
nm bee . 3. A third 
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_ bie and durable. \ The eldeſt of all laws is the 
role of filial ſubmiſſion ; it is a law of the 20m, which 
me the fl ft Sed 06 organized governme oy 


be b reed and followed du every ſound 1 
prudence; Regard: to this primzyal policy — the 
diſcouragement of all, clandeſtine bargaius with heirs to 
de deluſion of the anceſtor, who 1 is thereby made... to act 


upon a blind conſideration for the benefit of thoſe who 
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ke furtively obtrudedthemfelvex into the chatte d his 
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1 thoſe who have a moral rigim to a 
üſdolure, and whoſe timely admonjtiqns and: reproofs 


night * wing de RruRion. ; There are, 
raſons of policy Links lega al Wees 
dandeftine bargains with Rte expeQants, draw from 


e expediency of preventing the beggary of opulent and 
e families, vhich areœne ſupport of the ſtate a and 
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4% aſide contracts, or to aſſume the office of the legił- 
ature, yet where there ig a colour on coiiſcientious 
| nde for their interference; they will blend With their 


hn s conſiderations of public utility; for” though 
* 3 laws, they will take the ſpirit 'of the 
* w for their guide, in repelling the ſocial miſchiefs which 
then lat from individual profligacy. or avarice, © Moſt 
it be 


the as of parliament Leich, have been made for the 
retion of theſe unconſeientious 
a, do not import any want of power in courts'of equity 
give relief, but by making ſuch proccedings _ 
lay ' give a ſhort remedy againſt them. 

kind 


bounty, arid the inexperienced are taught to coriced their 


1 courts of equity are not on mere political reaſons | 
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Efe R ud 
Kind of ftaud is that which' thy be 6 
ee the Yam de cnc and ond 

K 

e than the” fps Tow,” which * 
it muſt! be 15 75 ar 1 N preſumed.” 44 
fourth. kind of fraud is collected or u 
ferred; in the conſideration of à court of 

Equity; from the nature and eircum 
Maße e of the tranfaftion,” as being a 
— FS or degeit. Peschel an 10 
perſons not parties to the fraudulent 
agretment—of this ind are marriage bo- 
Kage” contracts; Which, though bett 

be? he Patties be deceiyed therein, tendne. 
- ly. to. the deceit. of parents a 
endes o in clandleſtine private agtth 
ments to return part. of che portion of th 
iſe; br of the proviſion MRipulated forth 


nfs © 


Huſband, to the parept.or guardian; in gl 
of thele caſes the-thing is tranſacted by l 
parties with their eyes open; but if # 
be fraud therein, this court holds the d 
jntected t thereby Ain telicyts.” So where 


a debtor enters int a, de of < compolita 

| DO — 

%% Such. aaſes of dec ait au alſo 3 

ſee 2 T, R. 763; / Cnet v. amet, and fee 3h 
6127 | 44795147 Ry 11606 en! rl 8 "Ol 


with big — = 105. in. . om 
on condition that all. other e | 
cuted within a certain period n Fl f the Aer 

privately agrees with one creditor, sto! induce 


him to ſign this deed, that he, EE 
of ſecure to him a a greater | pol In relp LE 


his particular debt, in this there. can, þ 
no particular deceit on the deb bi debtor. wi 
i party thereto, but it tends. to tlie deceit 
of the other creditors, . who | 125 
n equal compoſition, | and con Fig 
' compaſſion, to, the debtor. if 
vremiums be contrafted to be given for 
preferring or recommending to. a public. 
105 or employment, none of the Partie 
defrauded, but the perſons having, the. 
al appointment to theſe offices arg or. 
nay be deceived thereby ; or, if the perſon. 
preeing to take the premium have. authbe, 
ity to appoint the officer, it tends tg, 
ublic miſchief by introducing. at unwote 
hy object for an unworthy e Ons. 
ſhele caſes ſhew what courts of Equity 


jean when they profeſs to 80 on ral; 
awn from e hg o MAINS : 


de force, of ſuch reaſons, they. have, 
alled political arguments, an and lid 68 


"Equitable Rely Cn . 


an attempt! at introducing politics k into the 
deciſions of coutts of. juſtice.“ But thi 
is far from the true lg Sut; in which it ouyht 
to be conſidered ; 3, for? if the Mord politic de 
taken not in its common acceptation, but 
i its true original meaning, it compre 
Fend every thing that concerns the 
government of the country, of which the 
adminiſtration. of juſtice | is a conſiderable 
part. And thus far, "and 1 in this ſenſe i 
relief in a court of Equity founded on 
Rn. Face perſons in their 
tracts ſhall not only tranſact bond fide 
among themſelves, but ſhall not tranſaft 
mald” fide \ in reſpect of ather perſons, who 
ſtänd in” ſuch a relation as either to, bs 
affected by the contract, or by the col. 
ſequences of it; and as the reſt of many 
Eid, befide. the Parties contraffin 
concerned, the caſe is properly | ſaid to * 
governed by 1240 l utility. 5, The lk 
head of fraud, on which Va has ben 
gen, Is t which infects catching! bat- 
gaitis Wirkt“ heirs, - everfigners, | or * 
tünts, in the Alte of dhe father, & 
Aist Which Talc has alway: s been ei- 
ae. Theſe have been ally mint 


caſes, 


6% in Matters of Fraud. 


7. : 


caſes, compounded of all or Goa e 
of fraud. Fraud, too, may be preſumed or 
inferred from the circumſtances or condi- 
tion of the parties contracting; as from 
weakneſs on the one fide, uſury on the 
other; or extortion, or advantage taken of 
infirmity. And an appearance of fraud 
may. ariſe from the nature of the bars. 
gin. In moſt of theſe caſes haye, con. 
os deceit and illuſion on other perſons, 
ivy to the fraudulent agreement. Th 

babes. anceſtor, or relation, from wh 

the eſtate has been expected, has been 94 | 
in the dark. The heir or expectant has 
been prevented from diſcloſing his circum- 
ſtances, and reſorting for advice to thoſe 
who might have 'given them at the ſame 
time relief and inſtruction; the anceſtor 
s miſlead, who has. been induced thereby 
to leave his eſtate, not to his heir or family. 
but to a ſet of artful 2510 5 have 
divided the ſpoil ee vat 
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EP Hail of nit bens 

-ficially' and equitably all ſtatute 
uit fraud is agreeable to thoſe ſtrong 
maxims of reſiſtance to all ſhapes of com 
and deceit” manifeſted | by our legal and 
equitable” juriſdictions. N otwithſtandig 
theſe laws are: greatly penal, the rule fil 
holds of giving them an extended and l- 
dera en Wh” ay 8 enim 4 — jou 
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(a) Statutes made in 11 of boot We cori 
ſhall be equitably expounded, although they are great 
penal. Plowd. Comm. Arte v. Tailhoye,” 59. a 
ſee 1 Rep. 131. Teh 218129 bf 3! 

The ſtat. 1 H. 5. c. 1. which gives a ya: 
remainder againſt the pernor of the profits was mais 
in ſuppteſſion of covin (for a feoffment made to pet- 
ſons unknown to defraud thoſe who had right to de 
land was a great covin and deceit in our ww) ſhall be 
equitably expounded. Plowd. 59. 

And the ſtat. of Marlbridge ſpeaks of thoſe « who 
uſed * enfeoff their eldeſt ſons and beirs being within 
age; yet if a man's fir? ſon be dead, and he enſeol 
bis ſecond ſon, who is his heir, it is within the ＋ 


53. equitably and beneficially conſtrued. 


faurrabilia anime. quamvis. _—_ 
. at, RY veel The 
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of the ftatute; or if be W ie Sink which- is 
matter of record, this ſhall be within tlie equity of tlie 
fate, though it ſpeaks only of a feaffinent.,, 1d. ibid, 
So the ſtatute 3H. 8. c. 9. ſhall be « xtended, by 
equity, being enacted for the e fraud in 
ying pretended titles; and Teaſer for years as well 
gl alen ſhall be intended by it. ET INETNG 
rid v. Strange and Crater. 5 Th Netrt et 
So the ſtat. 31 El. e. 6. to prevent ſimopy is. to be 
eh expounded though penal. Hob. 75, The King 
, Biſhop of Norwich. 
Statutes in ſuppreſſion of fraud bind the king; ; as in 
he caſe of Magdalen Coll. 11 Nep. 73. if one intending 
) ſell- his land had by fraud conveyed it by deed en- 
llled to the king, in order to deceive a purchaſer; and 
e aſterwards ſold the land for a valuable confideration, 
ad makes a conveyance accordingly, in this caſe the 
chaſer ſhall enjoy the land againſt the king by virtue 
"pap 27 El. c. 4. for the act being: general; and 
&e for ſuppreſſing fraud, ſhall bind the king. 
Th ſtatute 11 H. 8. c. 5. being made to ſuppreſs 
and deceit, ſhall be expounded benefcialy; and 
de 2720 whereas the words of that ſtatute are that 
where tenant for liſe or years has demi ſed or granted . 
the intent that. thoſe in reverſion (viz. their le- 
in, their heir, and" aſſigns}, ſhould not know their 
anc, and afterwards the firſt tenants. continually oc 
py the lands, &c. and make waſte, it is ordained, 
&c. 
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. Remedy bow advanted" by-* Cn. N 
l The ſtatutes 13 and 27 Bliz, were con 
- ceived in very general language to gixe 
room for theſe maxims to govern ther 
conſtruction and Point their apphez- 
tion; and as a preventive operation v 
thought to be moſt agreeable to their tte 
intention, that being the beſt mode cf 
dealing with the deliteſcency of the ſub- 
ject, theſe ſtatutes were conſtrued as call. 
ing for a more jealous ſcratiny into cs! 
cumſtances indicating” duplicity and ilu- 
ſion, and a more conſtructie colleclon 
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| ihe v3 

| Ke. an leis reverſion (in dee cal) fill min 
1 a writ of waſte againſt the tenant; for liſe or yen 
yet every aſſignee of the firſt leſſee mediate or immediate 
is within the ſaid act, although not therein memtimuij 
alſo be in remainder is within the act, 'as well as he i 
' reverſion, although both in the preamble and body Cr 
the aft there is mention made only of him in r. | 
fron. Booth's caſe, 5 Rep. 77. .. np 
5 & 6 Ed. 6. c. 16. Sale of offices. This fate am 
being againſt fraud is conſtrued as a remedial rather that 

a penal law. Vid. Law v. Law, 3 P. Wm. 391. 
Many other examples of the ſame kind may be fen ffn 
| in Plowden's Commentaries,” p. 59. Wimbiſb v. Tos t. 
= | boys, 1 Rep. 131. a. 3 Rep. . \Fermar's needs it; 
| 80. gn caſe, 2145 4 att 
e ee eee ee 


of. the evidences of ftamdutetit defgn t 
rad before been adopted. Tem years aft 
me paſſing of the ſtatute 13 Eltz; cl 5. che 
great caſe, citled'Twyne's caſe, in - 
ports, was determined, which; s t is th 
m/ be as well to introduce # ſrebnd — 
n this place P. was indebted to T. in 4067. 
and was indebted alſo to C. in 200. Er 
brought an action of debt againſt P. and 


ods and obattels. of the value of 300 f 
tcretly made a general dd of" gift of 
his goods and chattels, real and per- 
mil whatſoever, to T. in ſatisfactiom of 
u debt; ä P. ronria 
of the goods, ſotne Of Wicht 
r ſold * ſhore the ſheep; afid marked 
em with his own mark. Afterwards C. 
ad judgment againſt / P. and tek ont a 
ri facias directed to the ſheriff of South- 
npton, who, by fore of che Nie writ, 
ame to levy the ſaid goods. Divers 


he ſheriff by force, claiming the good 
the goods of: F. by virtue of the fad 
It ; and whetheb® the gift, onthe Whole 


F 3. =, Sears sb dose | 


* ing/ the : writ Pi, being poffeſſed of 


ons, by che command of T. reſiſted 


— was a good gift, or fraudulent ; 
Nn and 


| * ig within the 13 8 


Lord. Keeper of the Great Seal, aby the 
Chief juſtices, and by the hole bourt o 
Star Chamber, that the gift was:fraudu, 


and uſed the goods as his on 3 and b 


3 _ for the donor poſſeſſed all, and uk 


Badge 1 . ** n n. 


the, queſtion, It Was termined by the 


lent, within the ſtatute; ..;And: as the fig Will 1 

and. mth of: awe it was id by te fe 

ip or At4 1 45 th #457 3+ 48 2030 viſt 
b, ; 42 33 wes { +» 10 es {ib | | 


30 155 That, the, gift was general, * 
exception of tho donor 8 appatel, 1 
n of neceſſnuj. 3 De way 


Tas! 1821 * 193) 615 San, apc OS 11 ll 


Ic 2. Te donor continued ãn poſicſion 1 


means thereof traded with . add 
frauded and rden them. 

21 3h. a6 wy OE 

3. i made in ert. 4 
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= It vas, made peoding theirs. 
8. ed a vaſt; bitwegn * 


them as his proper goods; and ſraud is 
Wee ith and aa. a * q 


Poe 


0 6. 


D448 


73. ' - wi tee of N IL 


6. The — "expreſies” wat the ift 
was made” honeſtly, truly,” and bon 2 
pi claufuld gr W 1 vu, Mr 


[$5 13 
rronem. | 
Na: Ch * 4 n Wien 9 © + N 17 


We des oblerve d there Wis a 505 
{Aly good oſtenfible conſideration for the 


he proofs of mala ; fides (6), and therefore 
Lord Coke gives the following advice 
rounded on the reſolution of this caſe: 
When any gift ſhall be made to you in ſa- 
ation of a debt, by one who is indebted 
p others ald! 1. Let it be made in a 
ablic manner, and before the neighbours, 
nd not in private, for ſecreſy 1 is a mark 


la, that if a man, having goods of the value of 301, 


ol. to another; and the debtor aſſigns to him, whoſe 
dt us 100. all bis goods, to the int that for the re- 
ie above the 10 J. be ſhall be favourable to him; 
8 aſſignttent is - alfogethe# void, becauſe it is fraudu- 
at in part. But aye ſaid, that it ſaould only. be 


whole 30 J. the fppotn 4 5 — . — 
the donee, as implicated, in the fraud, could have 


nothing. | 
Naz © of 
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zift, and that the whole objection reſted on 


0) 10 Wilſon v. mmol, Godb. WE en to. 


indebted to two men, via, tg one in 40 J. and in 


cam 


—_—_ * n | 
be. apprailed, | by 


value, . A gift in Pa ular. 55 
nnd 'of 10 0 ebt. 5 „Pre 2 


after the gift, take poſſeſſion of the goods, 


for continuance, of poſſeſſion. in the donor 
is den of truſt,” e og Nd 


dhe gen erat "alot apt" 'this' hp 
of Twynt is, that evidence" gf the fault. 
lent ent a cke t the Whole eh enquiry 
into the conſi ideration, or. no met fa 
any; of the parties 707407 a clan tion, £ 
fave 1 it if it bes in tüinftcan t einn. 
905 5 Plain kgs of Haud. "And 
'the plainelf ö theſe charafters o 
00 is the len of the] party « contft- 


djeyg...the viſible-purport of an fa 


%* > RR 2 Bo 
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lute conveyance ich inconſiſtent meta: 4 
tion of L. etended tov: be tn 
ferted ek ver hen ag ggravated's ag an end 15 

dence pf of fraud, "if the, paſfeſſion,; is "oY 
panied 1 acts "of, amneatbips.. for 3 
lainly. 5 4 4 
and ? betieficial pfopert The banal of 


nag of 2 1 ce ik 


2 blos e or Tote: ng” ent es e e (N 


7. e. expte xc; fl 


9 = 043 


10 Poſe ft i dnl ance. 


4” 698: ofd Rs and 
ops imtereſt ir ths g pre 85 he 
Aniced' belong either yn or 1 


Mie / 1. ey Bl 2 a8 er, 
fe int be eh By Eis Möck tränsfer, 
fit could prevaif, 246 Cantine to kate 
te enjoytnent of Laer WIEN Tn" Eo Renee 
klogs to his efeditofs 7"if they rdaly ö 
bong to the donet or 7 ent" 4 ble 
might be enabled to attract to h mſelf an 


vi 50 credit, againſt wich ordinary pris 
p dence is an  nfuffitient” wird. dt 5 


keree of pübne ifbonbeffenes prödbetd 


0 by this' ſeparation of dhe prop 7 fron 
4 the poſſeſſion depends great pom s * 


nature of the thing the roperty in which 
; e The propthy” or dome 
"iy" Wer wholly afcert 
7 anf thè fiature wy cone 
Fother things may predute” Ye poffte 


of the ſale. 


77 +; 43} 48 itt 01 o wet HA 2+ 
Thus where Ian is conveyed; the want” 
a poſſeſſion caſts a leſd degree af ſuſ- 
peiom upon the. tranſaction, than where 
"ds are. the :ſubint of the conveyance,” 
ier with reſpect to land, the property is 
Nn 3 evidenced 


blity of a ſpecific transfer at the moment 


TT. (r) 
nut ,v 


<Q 1 5 
„ 1 v W 
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* . 
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* Vide 
'4 caſe, 


Salk. 368. 


(a) x Ack. 
1. 


3) Brews 
9 Heath. 
Se, 1 
— rg v. 
Malling, 


T. R. 465. 


ſelſed. Land is enjoyed and poſſeſſed 
title; and fraud in the transfer of it, is 


Badges of Henk, 4 Cn. y. 


ING b y the poſicſſion of the titie data 
and DS occupation is no eriterion of 
ownerſhip: Butan looking for the. rea 

owner of noveabteichattels ASE the 
circumſtance; of poſſeſlion, a ſince they ur 
not only capable of ſpecificadelivery, but 
are ordinarily ed and enjoyed by being 5. 
by 


mainly to. be, inferred fromthe ingonſit 
ency of the title with the poſſeſſion of the 


title deeds. Fixtures to the: freehold fol. 


low the land, and are ſecured in inteteſt to 
the leſſee or aſſignee by rig 4 
bis title 60 eaves 


v132go1q 2dr gin 5 | 
The property of a, warehouſe 1 may uk 
by a ſymbolical delivery; the delivery df 
the keys, which open it, is conſtrued to 
be a delivery af 1 eee "_ 
it (2). e 55 77 * 3 WMC | J 


f 


So, with reſpect to W ſea, if anal 
ſignment be made, and the ehatter- par, 
invoice, &c. be delivered all means ars 
uſed to transfer the thing,” whioh/the ci 
a of the eaſe permit (3). I 

„ in 87 of t359t51 Phe 
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Thus in ueuby v: SBepbe (4 15 dere ( 
m afignment” of good Which were dc. 
wall at the time of the aſſignment be 


jond ſea, had been ſet aſide by Sir J. Jekyl 

u the rolls, as falling wr #1 the ber- 
rupt Jaws*the borrower being in failing 
circumſtances, the decree was reverſed by 


Lord Cas Kiog pa appeal 5 82 


"Ani; in e with reſpect to thts 8. 
order of caſes,” we may remark, that the 825 4 
[3 125. 


want of an immediate transfer of the poſe” er. K 497, 


{ſon is no direct badge of fraud within 
the ſtat; 13 El. C. f. or any title to che 
commiſſioners under the ſtatute 21 Jac, 
619. of bankrupts. | 


S8. 8 TS K 0» K 


ls Mo an G53 421451 ee 
of BM But'in conveyances of at ve  miy' 
io obſerve, that there is ſome difference of 
an conſtruRtion under the ſtat. 13 El. c. 5. 

md the ſtat.” 2 1 Jac. c. 19. ariſing from 


the diwerſity in the objects of thoſe ſta- 
tutes. The former being principally framed 
to prevent a preſent fraud. upon the credi-- 
titors, whoſe legal remedies are attempted 
to be defeated, while the debtors, enjoy 
the property out... of which their , debts 
oupht to be ſatisfied, the latter having 
Nn4 chiefly 


MY (7 
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75 . 9 


Backe; V Rte ee Cu. . 
chiefly, in, view. not o ,auch-the- prev. 

2 A as the, diſappoint, 
mant of thoſe ſecret engagements by Which 
A., ve; credit: may be gbtained. ip dh 
ad ofi,the fair trader; and: by which 


Rablaſhcd,jn, deragation.of the. juſt thing 
0 the editors at large. A particula 


485 therefore, to defraud, by a reten- 


154 0 Wege ls 4% 25 neceſſary to. d 
155 und 7 the flat, 21 Jag, f. pk 
tha aims o f the ne f tap 
Ai HOP JARS be ever ſo fair, yet the 
role upon; that ſtatute ſecqs,to de, ti 
the aibenee has e the allies xi 
the poſſeſſion of the property, Fapveyed, 
and wy left him till the reputed owner, he 
has..thereby,enabled; him ta acquire mor 
credit than be opght, and þy thus giving 
him credit, he hay left himmſelf üsbie 
Nalties ꝗf another,s trade, and ſhall thet: 
fore, in, caſo, of, the failure of ſuch, perſon 
f in n o 
ene The pode of Jah 


1602218 31h edibarmayy Igel S 


7 1 N t 0 nat Fe 8 
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therefore, is nat that evidence of 
_— is ealculated to miſlead: 
54 {hes N 6764 Rs; an the 


——— — by ſuch; repued, 
aner, ſhould be made, out; for, i. the ebe 
actually diſpoſed of, they would be out © 4 5 
of the aſſignees; but, aceording to the EBT a 
ue Lord C. J. of C. F. delivered in the cafe of 
Lingham v. Biggs, 1 Boſ. and Pull, 82, the 

of the ſtatute muſt not, haye the abſolute ſenſe t 
ſeem to import, ut muſt have a meaning conſiſtent 
with the end propoſed to be "attained by (the ſlatüte⸗ 
2 if a man be the reputed owner of! goods, 
ajpear, 10 have the order, and diſpolition of /tham, 
4 51 be under/iaed” to have taken upon | himſelf 
the ſale, order, and dilpofizon within, the. 

if the ſlatute; and no intonvenience win / follow 
ſom this doRtrinez for "though poſſeſſton de d 
lende of ownerſhip, and with nothing to oppoſe it, 
8 Ke ee it, yet it is ck e 
. be ſo aryfafton ſed as to deftroy hat repy- 
ation,” As, if 2 reſpe 51 tadefchan, reſiding in a bool 
r London, eee ls, lin a db 

ae bire a ready-furniſhedbouſe; or dns rom 


b fit inflange, t t ſuch, Fe was the reputed: Slow 
[ the furniture of the £5 Fi London and not © the 


e he had hired; -and; as to the ſecond inſtanete, it i 
ious that peaple, do, not always: drive abeit own. 
woes, and ſuch poſſeſſion js too. equixoc al tg create. 


putation of ownerſhip, Vid. Bryſon-v, Muir Coake's 
L. 234. Mace v. Cadell, Cowp, 232. IValker v. 


Porte * " Burnell, 


1 . —SH————— 
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ire a jobh coach and hojſed; all the world would ſay, as tu 


v1 oBadges of "Proud. \"\"\ Cu, . 


the public, and to invite a''deluſive ey. 
fidence; and as common Prudence de. 
| mands that before we truſt' to a man 
a in land, we fhould re. 
quire che production of his title decch. 
che inconveniencies in the contemplation 
of that ſtatute are leſs likely to. follow 
from ſuch diviſion of ownerſhip from poſ. 
ſeſſior in the caſe of land, than here goods 
are the ſubject; at leaſt the means of obi. 
ating. impoſition in the former caſe; are 
open to ordinary circumſpettion, and ui 
lantibas ry por  dormientibus Jets Woe. 
- Bot the leading object, 25 has * ob 
ved, of the ſtatute 13 Eliz, c. g. wasto 
prevent thoſe colluſive transfers of the le 
Sal ownerfhip which place the property of 3 
man indebted out of the reach of his bond 
Js creditors, and leave to him the benefical 
enjoyment of that which ought in con- 
ſcience to be open to their legal remedies 
al therefore, of land after an ab- 


— ͤ(—F 
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Burnet, — 377. 22 — woe 316. 
Gordo v. E. I. Company, ped Scand 


Mien 7 Toh. Ov: 8 


5 JS Ws RY f 5 


— 55 ſolute 


SB FS 2 ©=Ho np» th ©. = wn 


- 
— 


S SST AS 


$3; » Poſeſlniafter a Cunutyance. 585 J 
ſolute conveysuce, is evidence of a ſrau-· 
dulent deſign within the ſtat. 13 Ell e. g. 
And if this poſſeſſion be accompanied with 
acts of ownerſhip. the evidence of fraud 
under that ſtatute becomes very hard 
be reſiſted. It may happen, however, that a 
man, having conveyed all his property to 
a truſtee for the ſatisfaction of ereditora, 
is till left in the occupation of the la 
conveyed as a bailiff and manager for t 
benefit of the truſt intereſt, with a fixed = 
and regular ſalary. Such poſſeſſion, as it | 
ſhould ſeem, would be no badge of fraud, Wil. 
within the ſtatate of 13 El. cy . for poſ- 1 
efſion is only evidence of fraud under 
that ſtatute, by being a ſtrong indication 


e» WH of a ſecret truſt; and reſervation; but here 
a Wh the avowed and explicit intention of the 


red could only be anſwered, by the pg 
{fon 3 and the whole tranſaction might 
vell repoſe on a foundation of mn 


and honour, oF * 18 5 Wr 


4; 
= 


— Wh a caſes upon the. ſtatute 21, Jaczr. . 
%., £8... , tum upon the apparent 
ownerſhip, and the, conſequent injury to 
fir creditors from the deception thereby 
Fr induced, 


. 


559 Bache F Ca: V. 
induced, the operation of that imine 
may be! generally diſtingwſhed from tha 
of tlie 13 Eliz c. 5. by adverting to bat 
ernerion, for the conveyance ani con. 
nuance; in poſſeſſtor operate under the 
ſtatute of Eliz. . as an argument. of inten. 
tional fraud, but the tranſaction fall 
within the miſchief of ile Karate 21 Jab. 
by affording an opportunity of committing 
fraud, and by breaking through the legal 
equality of the gener: efeditors; hut it 
is to he obſerved; that. che retention of 
poſſeſſion by a party conveying; is not un- 
eontroulable evidence under the ſtatun 
of James, any more then under the fü. 
e Elizabeth: thus! it has bech fre 

uentliy determined thats the of 
the panlerupt is eoplainable þ circum: 
ſtances; od where the party hab been left 
inthe bare poſſeſſton an cuſtody of good 
- withoutthe'-power'of-ordering! my 5 
Ne poling of the ſame (G). 


kip, 1Vez. 


243. * 
parte Flyn, 


TA. 165, Buda differences talen in reſpect tothe 
opertfisn of the ſtutute 2 1 Jac: _— 
mortgages of lun and Chattels: real, and 
ae e men Zo db and? „ 

Du ce, 


97 Moon after « Conveyance. 88 =" 
ſince, upon the principle before mentioned, 31A 2 +) 0 | 
where ie title deeds are the natural and /r 
per documents to refer, io for, aſcentajning. 
the property, the mere poſſeſſion cannot 
reaſonably be complained of by the creditor, 

as eſtabliſhing a deceit againſt him, or as 5 
ny ſenſible ground. for the confidence be 
has ſepoſed. But, by the great caſe . of 


Sinn 2 7,5 9195 H 


1575103 | 
(%) Much induftry was ofcd in that caſe; in maintaining 
i diftinftion between: the pignus and hypothera,\ in the: Wil. 
Roman law. It was ſaid; that the pignuy ot pawn required: Wilt 
gun delivery, bug that.the hypotheca.or, ga =_— 
W pot, . But ae M 
concluſion wrong in inference ; for” jt 


2 y wn E 
Mr. J. Bürnet tht delivery was hot Wb Lond | 
dunn in the Roman law, and that if the diſtin tim had mx 
den rightly-tated between, the pignus and, Bypotheeny; Wl 
that the. bypotheca bf be Romane wn. of thy, — 1 


ne nature with the Eriglith mortgage, for gd hyper i1* 
theca gave only a lien without property; with right to | if 


& latisfied on failure of the condition. A mortgage is 
2 immediate conveyance, with a power to redeem, and 


tres the legal. property, » Pawns in the En A . 


Km < - 
nn 


* : 


| | x | it | 

quire a, delivery, but give the cuſtody, only agd nt. \ 

* red ommerthy "The payne haz; ide ſpec ial, Yes 

e paper the general ,progeriye.. But d, POrtgage® - 

un the legal and general property in the thing . 
„ mme 


1 


19 
1 
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1 
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ince, 
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() 14k. Man v. "Rolle (y), alt conditional les of 
goods,” where the party conveying retaing 


the "poſſeſſion, are regarded"as within the 
ſpirit and meaning: of the ſtatute 2 FJac. 1 1. 


210990 38:3 ia 


B. III the ein of Yo v. Gb 05 

1255 wherein the doctrine was general, boeh 

the ſubject in queſtion was land, à di. 

it conſtruction prevailed as to the 

operation of the ſtatute 13 Eliz, cap. f. 

5 for there it was ſaid by Coke C. J. thatif 

| an abſolute conveyance be made, and the 

poſſeſſion of the thing conveyed be te. 

tained by the party conveying,” the trau 

ation fas the face of pres but if the 

intereſt do not paſs abſolutely but upon 

4 future condition, continuance 1n"poſ 

ſeſſion" ſhall not in judgment of Jay be 

ſaid to be fraudulent ; FP and this, ſaid 
we: ag J ae, 18 0 clear, E 


* . 


. 


* 


gaged. And pod bs ag the court "hin 
in Ryall v. Rolle, that a conditional bill of Ele, ot 
a mortgage of goods, made the poſſeſſion by the won. 
_ gbgor,' a poſſeſnon permitted by the true owner, i. 
the conditional vendee, lo mm the caſe withio of 


Nat. 25 85 "Fl | 
nkevii (i 
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likewiſe there obſerved by the court, that 
ſecrecy (4) is a great badge of fraud, but 
no concluding proof. it was; then des 
manded,: in conſequence: of an objection 4. 
made. at the bar, in'whoſe cuſtody ithedeaſe 1 
was after the gift to which it was an- 14 
ſnered and proved that the ſame was. in 1 
the cuſtady of 2 Sir R. S. to whom q the 
aſignment was made (77). 
Gta betaeng ei amen 

In reading the caſe of Edwardi v. Har- 
ben (9); it. js difficuls to preſerve the mind 89. T . 
from confuſton as to the diſtint prineia 
ples, of che ſtatutes 13 El. c. g, and ar 
lac. 1 G19. » One of the grounds taken 


% Whether ſeereey and coneealmetie are marks of 
— marmue upon the circumſtancea of the 
or ſometimes mot only innocent bu 
nt. See 9 * Bath and ae ad 
3 Chan: Ca. 105. 1 | +4 ESD 
be forfeited at law, continuance of polleſſion"in the 
„ ne- gor, is no badge of fraud Within, the fiatute 
von- Hlirabeth, for this Falls within thoſe caſes to which 
% WW ** role, applies, which ſays, that a tranſaftion good at 
| thecommencement ſhall not become fraudulent by matter 
= facto. Vid. Lady Lambert caſe, Shepp: Touch}. 


2 in : 


he e eee cn 


in ht argument fbr the plaintiff — B j 
mjaribus conſequentes probable to ar ud 
from the! foundation of falſe eredit, 10 Baro 


was laid in the defendant" by bis apparet 
ownerſhip| and thub far he was talking 


out a caſe for the/operatian of i the'ſtataſkon' 


. 1. 5 
oft 


21. Jae: ———ͤ hi 


Propoſitiom the inference 'of | 
fraud in the deferidant Nom che rule U e 


every man is preſumed in law to inten- 


the probable. conſequences? f his un 

acts, the caſe was betighit within thi! 
ſcope and meaning of the ſtati r; Hu t! 
for ibis only by fixing upon it the imply: 


cation of fraudulent intent tliat contrii 


—_— of: that. 5 
let dl C 
2 ws caſe that” the Poſh 11 
ad in a predicam ent to induce, a fal 
credit z but the Fer was ſtated poſitive 
to have exerciſed acts of decided ons 
ſhip; to have ſold ſome of the ſheep, 4 
to have traded and trafficked Ain Wer 
TW, he defrauded” A FE bg 
e him. * „ L 


3. 
By the unanimous opinion of all the 
udges taken upon the caſe of Bamford v. 
ron (10), a diſtinction was taken and 
eitled as to the operation of the ſtat. 
El. c. 5. in caſes of poſſeſſion after 
nveyances of goods, between ſuch bills 
f fale as are to have their completion 


we to a future event; for in the latter 
af, the continuance of poſſeſſion in the 
endor till that future time, or till the con- 
tion performed (/) is conſiſtent with, or, 
the language in which the rule is ex- 
eſſed, accompanies and follows the deed, 


hz 
pl 
tra; 


In the above cited caſe of Edwards v. 


d confirmed. And there the caſe of Buck- 
v. Roiſton (11) was referred to, which 
pears to be rather a ſtronger caſe than 
ther of the foregoing. Brewer, having 


LI” "I ** 


— — 


lf) Vid. Lach Lambert's caſe, Shepp. Touchſt. 


lined after the forfeiture. 


O o plain- 


Poſſeſſion after Conveyance; ; 


and vid. Stone v. Grubham, 2 Bulſt. 225. being 
d at the commencement ; it ſeems it ſhall continue 
cording to thoſe caſes, notwithſtanding poſſeſſion is 


amediately, and thoſe which are proſpec- 


urben the ſame doctrine was recognized 


(11) Pree. 
in Chan, 
287. 


ipped a cargo of goods, borrowed of the 


— W Cn. u. 


int 600 /, a and at the 
ſame time made a bill of ſale of the goods 
on board the ſhip (which were invoiced 
6 and of the produce and al. 
vantage thereof to the plaintiffs; and thi 
* in the nature of a ſecurity, or 
for the repayment of the 600 J. pen the 
ſhip's reigning (as it was called) three 
years. The ſhip, performed her voyage, 
and returned home richly laden; but it 
happened that Brewer died at fea upon his 
return home, and the defendant Royſton, 
who was a creditor by judgment obtained 
before the ſale of theſe goods for 1 cool, 
took out adminiſtration, and poſſeſſed him- 
{elf of the effects of Brewer. The plun- 
riffs brought their bill to have an account 
and diſcoyery of thoſe goods, and to hax 
..- . ſatisfaction for the produce and advantag 
that was made thereof. It was urged tor 
the defendants that Brewer's keeping po 
ſeſſion of the goods after the ſale made it 
fraudulent and void as to creditors ; bit 
the Lord Chancellor Cowper was of op 
nion that the truſt of the goods appeared 
upon the very face of the bill of ſale ; thut 
l 2 they were ſold to the plaintiffs, Ja 


Breweſ 


= 


ſ3 Poſen after Commyance. 


Brewer was-intraſted--by - the-plaintiffs-to 
negociate and ſell them for their advan- 

tage; and Brewer's keeping poſſeſſion of 
them was not to induce a falſe credit, but 
ſor a particular purpoſe agreed upon at the 
time of the ſale: that it was true that in 
the caſe of a bankrupt, ſuch keeping poſ- 
ſeſſion after a ſale would make the ſale void 
gainſt his creditors by the fmtutes : but 
that, in the cafe under conſideration, the 
plaintiffs were entitled to the truſt of theſe 
goods immediately upon the ſale, and to 


E . 8 FEE 


> 


2 
- 


truſts, and might follow tho goods 1 
that purpoſe. a on 

The: fone e wen alan by 
Lord Mansfield as the foundation of his 


r judgment in the caſe of . Cadogan v. cal 
| fore: (12), where his Lordſhip obſerve 
pal-Wnſvcr to the argument from olle 105 
de at it was a part of the ruſt that the 

; butWoods ſhould continue in the houſe, os 
2 cording to the determination of Edwar 


Horben, where the conveyance is 5 
le, and without an alteration of po 4 
0, the tranſaction is fraudulent in PIR 
O0 2 


al advantages conſequential upon ſuch . — 


5 = —_— Oey” 
= —- = Tad - = — _ E * 


. 
C, 


| 63) Pres. Northey (13) in Bucknal'v. Rojfon, thati 


eren“ from poſſeſſion after a ſale of goods, no 


7 * l * 
oy x. 5 up 
I * 1 

1 

9 


of law; and it was ſaid by*$fr 


Cu. J. 
Edward 


27. had been ruled forty times in his ee 
rience at Guildhall, that if a man G4 
goods, and ſtill continued in poſſeſſon u 
viſible owner of them, ſuch ſale was frau- 
| dulent and void as to creditors, and that 
, the law had mouſe been ſo holden. 
72 * 


In a very late caſe, — in the 
2 Common Pleas (14), a point aroſe upc 
88 .the queſtion of the inferibility of fraud 
"readily reſolvable by the criterion lai 
down in Edwards v. Harben. In the cal 
above alluded to, which was tried befc 


Lord Eldon C. J. at the Weſtminſter i tho 
_ , tings after Michaelmas term 1799, no n 
withſtanding poſſeſſion did not accompat A, 
and follow the deed, his Lordſhip left itt Ps 
the j jury to judge from all the circumſti ſal 
ces. taken together, whether fraud coul F 
be properly imputed to the plaintiff « * 
not. The caſe was thus: An executic 
"having iſſued againſt the goods of A. wh 
Furniture was taken and 2 up to ſale! C 


"the ſheriff of Surry ; B. who was the bn 
75 E 6.0 * 


$3 Poſſeſſion after Conveyance. 
her-in-law of A. but not a creditor, be- 
made out to B. dated the 13th of Novem- 


ber 1798: nevertheleſs A. was permitted by 
B. to continue in poſſeſſion of the goods, in 


committed to priſon, he executed a bill of 
ale of the ſame goods, dated the 11th of 


vas indebted in the ſum of 15/. 55. The 
a fendant having taken poſſeſſion according 
to the laſt bill of ſale received a notice 
fom B. not to diſpoſe of the goods, 

ſtating his prior title. On the 14th of 
March the landlord of the premiſes au- 
ite thorized the defendant to diſtrain to the 
no mount of 12 J. 10s. for rent due from 
A. for two quarters, which the defendant, 
ri bd, and on the 26th of the ſame month 


tu ſold the goods for 26 J. 14 4. 6 d. ; the EX= . 


coul bences of the bill of ſale to the defendant, 
ir ef keeping poſſeſſion, and of the auction, 
a 4d to the rent advanced by the defend- 
„ nt, amounted to 26 J. 45. 8 d. leaving a 


e 9% 8d. The title of the defendant under 
Ty. tha 


came the purchaſer, and a bill of ſale was 
onder that he might be able to carry on his 


dulineſs; but being ſoon, after arreſted and 


March 1999, to the defendant, to whom he 


balance in the hands of the defendant of 
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Badges of Fru cn. 


the ſecond bil of ſale was conteſted by g, 
the aſſignee in the firſt, by an action tore. 
cover the produce of the ſale made by the 
defendant, after deducting the amount of 
the rent paid- to the landlord. And the 
jury, being directed by the Chief Juſtice 
to conſider whether the plaintiff had pur- 
chaſed the goods to defeat any execution 
by the reſt of the creditors of A., were of 
opinion that the purchaſe was not made 
with that view, and gave a verdict for the 
plaintiff accordingly. But an endeavour 
being made in the ſucceeding term to ſet 
aſide this verdict on the ground that the 
firſt bill of ſale, being not accompanied and 
followed by the poſſeſſion according to the 
doctrine of Bamford v. Baron and Eqwards 
v. Harben, the bench was unanimous in 
ſupporting the verdict. LV 


The Lord C. J. remarked that the plain- 
tiff was not a creditor of A. and did not 
buy the goods as the means of ſatisfying an 
debt of his own, nor, indeed, could he 
ſo do, for the ſheriff was to receive the 
money prod uced by the ſale; nor wi 
the ' purchaſe made * a view to defeat 

creditors, 
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33. Poſtſſun.ofter Conveyance 


creditors, but out of mere kindneſs to A. to 
under theſe cixcumſtances, the bill of ſale 
was fraudulent, the plaintiff muſt ſuffer 
the legal conſequences of his benevolent 
diſpoſition» But his Lordſhip ſaid, that, 
33 it ſeemed, to him, this did not fall 
within the principle of Twyne's caſe, and 


7 the other caſes on the ſubject, where the 
3. WY erties ſtood in the relation of debtor and 
he WY creditor, and where it was their intention 


to defeat the other creditors; that it ap- 
peared to him to be a neu caſe; for that 


{ 

by the goods were purchaſed at a public ſale 
na a perſon who had never acquired the 
he WY character of a creditor, and were then lent 


honeſt purpoſe. If Kidd had lent. the 
money to A. to buy theſe goods, and had 


in. i fecurity for his debt thus ariſing out of 
wo" the mere act of lending the money, leay- 
_— A. in poſſeſſion of the goods, that 
f ve BY would not have been a fraudulent act: 


for which his Lordſhip cited the Law of 
wall Ni Prius, fo, 258. where Mr. Juſtice 
puller, after ating the caſe of a convey- 

Qo4 ance 


to the original owner for a temporary and 


then taken a conveyance of the goods as 


WY 
* * 
- 


ance which was "WAS to da. 
becauſe the donor continued in poſſeſſion, 
added, that the donor's continuing in 
poſſeſſion was not in all caſes a mark of 
fraud; as where a donor lends his donee 
money to buy goods, and at the ſame time 
takes a bill of ſale of them for ſecuring 
the money.” It would be difficult, con- 
tinued his Lordſhip, to diſtinguiſh the 
tranſaction in queſtion from that caſe, 
unleſs indeed | in the circumſtance of the 
public | ſale by the ſheriff, which-certainly 
was a diſtinction greatly in favour of the 
plaintiff; his Lordſhip added, that it ap- 
peared to hith at the trial that Kidd might 
be conſidered as the donor of theſe goods, 
or ag, lending money to A. to purchaſe 
them through the medium of the ſheriff, 
and taking a bill of ſale as a ſecuritf 
for the money, which way of conſider- 
ing it would bring it into identity with 
the- caſe put by Mr. Juſtice Buller in the 
paſſage from his Niſi Prius above cited, 
Mr. Juſtice Heath adverted to the noto- 
riety e of the ale, as being correſpondent 
to the advice given by Lord Coke in 
Te war's caſe, who ee that a gif 
in 


e. 
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33 Paſſchim after Conveyance. 
in ſatisfaction of a 


indebted alſo to others at the time, be made 
in a public manner, before the neighbours, 
and not in private, for ſecrecy is a mark 
of fraud. Eee ef ſu bs. 


N cidation, to the opinion of the bench, 


unleſs it be obſerved, for the ſake of con- 
necting it with the principles of a former 
page, that the ſale by the ſheriff was in 
itſelf an act compleated ; it was executed 
under the authority and according to the 
exigency of law, and every object of that 
tranſaction was obtained. The creditor, 


4, bor whoſe debt the levy was made, was 
aſe not the party that granted the indulgence 
if, dy permitting the poſſeſſion, but the poſ- 
ry I ion originated afreſh, in a new gift 
ler- dy the purchaſer; for the manual proceſs 
ith of giving and receiving could not be neceſ- 
the WI 1 to give to the tranſaction its ſubſtance 
ited, and character. Though the poſſeſſion was 
oto- not literally tranſplanted, it grew, by virtue 
dent I of the permiſſion of the purchaſer, upon a 
e in different ſtock from that to which it at firſt 
ft belonged. The poſſeſſion, therefore, could 


not 


1 Cay; 


not be coupled eee | 
by the ſheriff, ſo as to attach upon then 
any mark of fraud. And as to the tranſ- 
action which followed the purchaſe from 
the ſheriff, it ſeems improper to divide it 
into two diſtinct conſiderations by ſuppo. 
ſing A. to remain the viſible! owner, and 
then to make a freſh conveyance to h. 
contradicted by his retention of poſſeſſion, 
for in ſubſtance a new poſſeſſion accrued 
by the gift of the plaintiff, or rather the 
ſubſequent poſſeſſion, of A. was the gift 

of the plaintiff, originally modified by the 
bill of fale, which ſhaped it into a loan or 
qualified temporary enjoyment at the very 
moment in which the new poſſeſſion was 
given. The whole queſtion ſubmitted to 
the jury was, whether ſuch poſſeſſion was a 


meditated fraud, and the court did not th 
mix with the conſideration the danger of . 

a deluſive eredit to be obtained by ſuch I ag 
fpurious ownerſhip, which, unleſs by far an 
Inference ſuch conſequences can proſpec- WI his 
tively be coupled with the tranſaction, Bl wa 
ſeems to be excluſively the queſtion under Bi ag: 
C. 


the ſtatute of bankrupts 21 Jac. 1, c. 19. 


53. Paſſaſtan after GConvegance. 


this ſubject by diſtingwiſhing-theſe caſes of 
poſſeſſion retained after a conveyance which 
admit of a natural explanation, ſo as to 


purport of the conveyance, from all thoſe 
inſtances where the poſſeſſion, ſo far from 


fion may be allowed, from being in harmony 
with the tranſaction, is 1 1 
its obyious and oſtenſible denn 


It ſeems proper in the next place to ob- 
ſerve, that the intention of the parties cannot 
affect and qualify a legal proeeeding ſo as tuo 
render any poſſeſſion tenable and ſecure. 
that contradicts the intention of the law. 
Thus, in the caſe cited by Sir Edward Nor- 
they in arguing for the defendant in Buckna/ 


of Bi Rosen (15), where A. took out execution (15) Free 

ach zgainſt B. by agreement between them. 686, e i, 

fair BY and B. was ſuffered: to retain poſſeſſion of 455 
his goods upon certain terms, and after- 

jon, Wl wards C. obtained judgment for a debt 

der Wi zgainſt B. and took his goods in execution, 

19. C. was juſtified by law in ſo doing, ſince 


the firſt execution was clearly fraudulent 
| and 


Our notions canonly be rendered elear upon 


reconcile ſuch poſſeſſion with the nature and 


making an integral part of, or, if the eupreſ- 


Y 


— 
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(17) xWilf. 
N et vid. 
1Ld. Raym. 


252. 5 Mod. 


15 


and void againſt him. And as the heri is 
bound to take notice at his peril of the pro. 


- (16) Gab. 
Exec. 21. 


1 Keb. 946. points, often ariſe. in actions againſt the 


4T.K 


directed to three perſons, One of whom Was 
a ſpecial bailiff; and that the plaintiff 


cuting it, and ordered the ſpecial bailiff to 
uſe the defendant in the firſt action kindly, 
and that another of the bailiffs rode round 
the farm and grounds and ſaid . ſeize all 
tis corn and cattle for the uſe of the plain- 
tiff,” and took ſome account thereof ; and 


out a fieri facias, and the ſheriff's bai- 
execution to be executed; and the ſheriff 


they found for the ſherif. 


— — - — 
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perty in the goods (16), queſtions on theſe 


ſheriff for a falſe return. Thus (17) where 
it was proved in an action for a falſe return, 
that the warrant upon a \ fieri: facias was 


attorney was preſent at the time of exe- 


and not to take any of his houſehold goods; 


afterwards the defendant's landlord ſued 


liffs not being in poſſeſſion of the goods 
under the former writ, nor having left any 
body for the cuſtody thereof, procured his 


returned nulla bona to the-plaintiff's wilt; 
it was left to the jury to ſay whether the 
firſt execution was fraudulent or not, and 


16 4 


Ty Pee ese be Weste 1 


And ſo, in the caſe of Nice v. Ser- 
jean (18), where A. — rs i 
eier agginlt'B. and procured" the ſheriff 
to ſeize the goods, but directed him to pro- 
ceed no further, and ſuffered the goods to 
remain in the cuſtody of the debtor; and 


afterwards another creditor obtained /judg- 


ment againſt B. and took out execution; 
the queſtion being whether the ſheriff 
could ſeize upon the ſame goods, it was 
holden per curiam that he might, for the 
former was a fraudulent execution, and 
he Was e in rer e N 
r 9's it. n bee * | 


. * a a 

1 . a © 4 A — TI. 
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With reſpekt to another of the badges of 
fraud enumerated in Tyne 's caſe, viz. that 
the conveyance was made pending the writ, 
it may be remarked that although a gift 
made with a view to defraud creditors was 
void as well before as ſince the ſtatute 13 
Eliz, c. 5. ; and, though at common lav 
examples of ſuch avoidance of conveyances 
meſne between judgment and execution 
are frequent even where the damages re- 
covered aroſe in an wo for a fort, and 


not 
* | 4 


| (19) vi. not upon any original debt or promiſe(1g) 


Conor, yet that the inſtanees are very rare, if any ll - 

Belknap are to be found, of the mere pendenq of ( 

Tip p. an action's being regarded as a badge of | 

Eun, fraud before the ſtatute in queſtion ww Wl : 

one, pt enacted. And this ſeems- to have ben a I t 

_ Bas. point of ſome doubt even after the promul. Wl t 
7% gation of the ſtatute, for in a caſe deter- 
San mined in the-28th year of Eliz. (a0) where, 

an attachment having been iſſued againſt p 

ceſs having ſnewed to the: ſheriff a convey- i. 

-Ance by which: he claimed the goods, the 01 

queſtion was, whether ſuch avowing of the de 

conveyance was within the ſtatute, as it did ar 

not go. in delay of execution, no udgmen: N ti 

being given, but only in delay of procels; c 

but the court held contra by reaſon of the hi 

words of the ſtatute; delay, binder, or de- bi. 

fraud creditors of tbeir juſt and lauful ac- hi. 

- tions, ſuits, &c. And it appears that Perian of 

and Rhodes, Juſtices, conceived, that, « 


 avowing ſuch conveyance, though 10 ut 
were depending, was. within the ſtatute: 
though of this Anderſon, C. J. doubted. Wi 
But in other caſes we obſerve that the ſtatute 
was more vigorouſly expounded, and that 

WI 8 operated 


6 4. Convcpanee pending an Aion. 


courts, by confirming their diſpoſition in 
disfavour of voluntary; conveyances, where- 
by creditors were defeated of their remeilies, 

and, in general, to colour more ſtrongly 


— 


A great cafe (21) * 3 
place in the 12th and qth years of Queen 
Elizabeth, in Michaelmas term, which was 
in ſubſtance as follows: In an action of debt 
on a bond for one thouſand marks, the 
defendant pleaded conditions e 
and the parties being at iſſue upon a par- 
ticular point, the defendant, ſuppoſing it 
certain that the ĩſſue would be fo 

him, enfeoffed divers perſons, i. e. chree of 
his friends, by deed indented, to the uſe of 
his eldeſt ſon in tail, remainder to the uſe 
of his ſecond ſon in tail, with divers re- 
mainders over; the ultimate remainder 
being limited to the right heirs of the 
offor ; and the deed contained a pro- 
nſo, that if at any time the feoſſor ſhoulũ 
be or tender a piece of gold. of ten ſhil- 


lings 


operated to remove this heſitation of the 


the conſtructive indications of . oy 


295. A. 
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„% abe t ccf 
lings value to any of the feoffees, all the uſy 
ſhould be extinct, and that the feoffess 
ſhould ſtand ſeized to the uſe of the feoffoc 

and his heirs. Notwithſtanding the feof. 

"x ment the feoffor continued to receive the 

4 | profits of the land comprized in the deed, 
And all this matter was found by the in. 
quiſition of a jury, and returned by the 
ſheriff upon an elegit, with the value of the 
lands, and the return expreſſed that the ſhe. 
riff and the jury were in doubt whether the 
lands were liable' to an execution as to a 
moiety ; and they accordingly-prayed the 
advice and directions of the juſtices upon 
the bench. But while this matter was de- 
pending, and probably in conſequence af 
the doubts entertained by ſome of the bench 
upon the- queſtion, the ſtatute chap. 4. d 
the 13th year of the queen was enacted, mit 

a relation of effect to the beginning of he 
reign; and in Trinity term following a pl 
Ties elegit was awarded. The former 
and return were not recorded, by reaſon d 
the difference in the opinion of the juſtice 
but a continuance was entered upon tl 
roll by comes non miſit breve, &c, 


3 Conveyaliet pending at Aftion: = 
If, in the caſe above cited, the pendeney 
of the writ was a clear badge of fraud at 
common law, the ſheriff ought to have re- 
turned the coviri (20) upon the firſt elegit; 
but whether the caſe diſcloſed ſufficient 
teſtimony of fraud ſeemed to be the doubt. 
What ground there was for the doubt need 
ot now be determined, though if that were 


ommon law, as now underſtood, would have 
mrranted the jury in fipding fraud upon 
i firſt elegit without the ſanction of the 
htute 13 Eliz. It is very clear, however, 
ut if the alienation had been ſubſequent to 


ould have ſufficiently authorized them in 


l. 3. c. 6. or 3 H. 7. c. 4. if the debtor, 


a a confiderable badge of fraud, and a 
Pp ground 


he judgment, the precedents at common law 


ding the covin, and no doubt can be en- 
rtained but that, under the ſtatutes 30 


* 


deceſſary, it ſeems, that the principles of the 


fore any writ taken out againſt him, had 
d to a privileged place after a convey- | 
of his property in truſt, execution 
ht have been awarded and executed 
anſt him as if no ſuch gift had been 
ade, But ſince this ſtatute 13 Eliz. the 
ncy of a writ has always been regarded 


Bader Fraud. Cn. 


ground for a ſtrict enquiry into the con. 
deration by which a conveyance has been 


induced. Nor does it ſignify whether the ſut 
is in Equity or at Law, for where a defen- 
dant made a conveyance to his ſon, prior to 
a decree in the court of Chanery, but peu. 
ing the ſuit, ſuch conveyance was not ſuf- 
fered to defeat the ſubſequent decree (21), 


But after judgment has been obtained, 
a conveyance by a defendant of his goods 
or chattels has Always been looked upon 
as wearing a very deep complexion of 
fraud (g); and as ſubjecting to a ve 


k * „ KI" F2 œà—ß;-— — * 
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(e) By the caſe of Turuil v. Tipper, Latch. 223. it 
appears, that where a bazliff of a manor, in anſwer to n 
ion of treſpaſs for diſtraining goods, juſtified by w- 
tue of his authority, and that by his precept he was com- 
manded to diſtrain the goods of A. which goods came f 
the hands of the plaintiff by colour of a fraudulent git 
them to the plaintiff ; on iſſue whether the ſale was mah 
hind fide, it was found for the plaintiff and adjudged 
him, although it was objected that he being no cmi 
could not take advantage of the ſtatute. The reaſon 
which reſolution was, that if a bailiff ſhould not be de 
by 13 Eliz. c. 5. becauſe he is not a creditor, no wein 
proceſs could be executed; and when a ſtatute gives the 
Principal it gives all the accidents, Vid. Vin. Abr. u 
fraud, F. pl. 11. diol jeal 


* 


TH Conveyance pending an Attion. 


alienor and alienee. Thus it has been de- 
termined, that if the buyer have #nowledge 
of the judgment (5) againſt his vendor, 
notwithſtanding a full price was given, 
the fale is void, and within the purview of 
the ſtatute 13 Eliz. (22), And where in 
the court of Chancery, A. being decreed to 
deliver poſſeſſion of a houſe, or pay a ſum 
of money to B. by a certain time, con- 
reyed the houſe to a creditor, in /{atisface 
tion of a real debt by bond, this was not 
ſuffered to defeat B. of the benefit of the 
decree (23 ) : in other words the creditor 
in equity u have had a ſequeſtration 


N 5 a * Fs 
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il price, with notice that his vendor is indebted by bond, 


Vit 

* u title will not be affefted by ſuch debts in equity. 
ee need look no further than his title; and the 
" u- debt is no part of his title till it is placed on the 


anceſtor's bond - debta, it ſeems that ſuch bond - debt 
il not affeft the purchaſer in equity, ſo as to make 


n liable for the application of the purchaſe.money, 
n : 


P a of 


0) But it ſeems clear, that if a man purchaſes 9 


jealous examination the * both of the | 


(2 Vin. 
raud. x. 


a. 
gl. 88. 


(a3) V — 2 


2 


nd by a judgment. So alſo if a man purchaſes the land 
wr valuable conſideration from the heir, with notice of 


| 


(24) Vid. 


r ow 


(25) 3Rep, 
12. 


bone 
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5 
of the leaſe (7). Conuſors of 8 and 
recognizances are not, as before has been b 

obſerved, in a predicament. to. raiſe tie il © 
queſtion upon this ſtatute. in reſpect to 5 
their alienations of their fee fin ple 7 
lands ( 24); for their fee imple voſſeion 0 
of which they were ſeized on, the day of i 
their becoming bound, or at any time flee h 
remain liable to their debts, into wh 
bands Joever they may come (a 5). And ! 
appears 1 in Lord a 8 E. (2b), that, 1 
in 
(650 Abd xt a egen upon a decree is os n 
perſonal proceſs, and does not affect the land'immediady BMW th 
aan extent upon: A judgment does; the contempt n fo 
the foundation for the ſequeſtration, for the decree ath 
only againſt the perſon ; vid. Ca. Temp. Talb. 13, ſul 
1 Vez. 496. 2P. Wms. 621. There are caſes at h At 
where a defendant attempting to diſcharge himſel! of: bo 
Perſonal liability ariing from property, has been frafirart 
by this act of, Elizabeth. As. where an heir before 3& 2a 
4 W. & M. c. 14. aliened by covin beſore the vm Cre 
purchaſed, if the covin was ſound, the heir continyed | aft 
ble hecauſe the land continued aſſets, Dyer, 348. b. non. ly 
And if in debt againſt an aſſignee for: arrears- of rc 
deſendant pleaded an aſſigament before the rent wa u '” 
arears the leſſor might reply that the aſſignment was u | 
by fraud to defeat the plaintiff. of his action ne | 
and if the covin was found the plaintiff muſh have } alli 


ment for his rent notwuthſtanding,the aſbgnment, 
ſuch aſſignment was a legal act. Sir Thomas Joe 
109, Sir Thomas Raym. 303. 


9 


„ 
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63. ' Comeyaiice pending in Acbion. | 
by the 33 H. g. c. 39. the lands in fan 
of debtors to the king judgment, te- 


cognizance, obligation; or other ſpecialty, 


remain liable to ſuch demands in the hands 


of the heir in tail. In #@l/-caſes the dond 


to the crown” has the force of a ſtatute 
ſtaple ; and by the ſtatute 13 EAN c. 
the accountants and” officers of His tile 
ieſty, therein enumerated, are made liable 


to the paymenit of their debts to the cb] n 


in the ſame manner as if they were bound 
in a ſtatute ſtaple. A felon or traitor, after 


the felony or treaſon committed,” and be- 


fore conviction, may fell bond fide for his 
ſubſiſtence his chattels real or « perſonal. 
And it ſeems, that whether the debtor is 
bound by ſpecialty ſtatute or recogni- 
zance, or ſubject as an accountant to the 
crown (27), a ſale of his chattels zona "fide, 
after judgment and before execution, de- 
livered (4) to the ee is "oy and am 
voidable (28). 


n 4 
It has been as held that ifs man 
alien his lands, mt intent to oommit 


= 3 123 ** 


605 Vid. flat. aq a c. 3. $ 16. | 
Pp 3 | a fore 


feoffor ſhould make the ſettlement upon 


; felony, the lands ſhall be forfeited (2) 
And it ſeems, that if the conveyance be 


to the king; for the feoffment ſhall be 


into a year before, whereby it had been 


ance was held good againſt the crown (31). 


5 9 , 


845 Badges Fraud. Cn. y. 
a forfeiture, and afterwards: is guilty d 


plainly voluntary, and the commiſſion of 
the crime whereby the forfeiture is incur. 
red follow ſhortly after the conveyance, 
the inference of fraud is incontroulable. 
Thus if a man make a feoffment of his 
land, to the uſe of his ſon, and not upon 
communication of marriage, and ten day 
afterwards commit treaſon of which he is 
attainted, this ſettled land ſhall be forfeited 


adjudged fraudulent and void as to the 
king (30) ; but where ſach feoffment was 
made in purſuance of an agreement entered 


agreed that in conſideration of a ſettlement 
made by his wife, in ſuch manner, the 


his ſon as therein mentioned, the convey- 


In Pauncefoot's caſe (32), the word forfe- 
tures in the ſtatute 13 Eli. c. 5. was holden 
not to be reſtricted in ſenſe to forfeiture 
of obligations and recognizances, &c. ( 
by ſome was maintained to be the proper 

5 conſtruction 
- 


118 
. 
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53. Conveyance to avoid Forfeiture. 


conſtruction of the ſtatute, the word fer- 
feitures being placed after the words damages 


583 3 
* & 


and penalties) but to extend to every thing 


which by law can be forfeited to the king 
orto a ſubject. And in Jonet v. Aſtart (33), 
it was holden by Chief Juſtice Holt, that 
a bill of ſale of all his goods made by a 
man in Newgate for a roberry, by way of 
proviſion for his ſon, the donor being af- 
terwards convicted and executed, was frau- 
dulent ; for though a ſale Bona fide, and 
for valuable conſideration, would have 
been good, becauſe the party had a pro- 
perty in the goods fi conviction, and was 
entitled to be ſuſtained out of them, yet 
that ſuch a conveyance was fraudulent: at 


defraud the crown. 


Thus alſo in the caſe of Sir Walter 
Raleigh (34), who being poſſeſſed of a term 
of one hundred years, and intending to 
purchaſe the reverſion in fee of the land, 
conveyed his term to his eldeſt fon to pre- 


common law, for 1t could not be intended 
to be made to any other purpoſe, LT to, 


(33) Skin. 
357- pl. 4+ 


(29) Lan 


vent its being drowned, and afterwards 


purchaſed the fee, andalongtime afterwards 
Pp 4 Was 


N ere * SIR en. U, 
was atta! ted of tre "ay it adjudged 
that 5 king daten on in poſ. 
fon berge of the leaſe, althou gb 20 
fraud was found in the caſe, but — the 
_ contrary 3. but as it appeared upon ey 
that 90 W. took the be be 3 
and held courts in his own name till the 
attainder, and as ſuch aſl} ignment was ap, 
parently in truſt, it was holden to be ſray. 
dulent and void as againſt the king. And 
in Ford v. Sheldon (35), it was holden 
that, where a man, wha was a recus 
fant. or chargeable to the king for a foftei- 
ture, took recognizances in the names of 
others, all ſuch recognizances after the 13 
El. ſhould be preſumed in law to be taken 
with intent to defeat the king of his for- 
feiture ; and that by the common law ſuch 
attempt to defraud the king was void, 
whether the forfeiture acerued by act of 


— paſliament or by. een, law, 


Rut the title of the crown, which, 43394 
8 from what has gone before, has the 
full advantage of this ſtatute in defeatingall 
colluſiye tranſactions, i is not to be aſſected 


* ih turn by any enk ne fraud in 
its 


5 
- 


q 3.) Conveyanee: te aveidBufiiture, 8 


is own. oſficers by delaying exeeution, or 
in ſuffering. a continuance of poſſeſſion in 
the debtor, for rex: fallere non vult, fall 
autem non poteſt. Even actual collufion 
between the officers of the erown and the 
debtor, cannot deprive the crown, as againſt 
third perſons, from having its execution 
perfected according to its title, a AC» 
crued from the teſte of the writ. 


In Twyne's caſe, as it is reported in 
Moore (36) by the name of Ghamberlayne ( 
1, Twyne, the following eircumſtances are , 
enumerated as badges of fraud: 1. The 
deed of gift was general, without any ex- 
ception : 2. It was antedated, and direct 
ton was given to the attorney to uſe his 
kill to prevent its being defeated :_ 3. 
The making and ſealing it was in the ab- 
ence of the donee (): 4. It was agreed 
to be kept ſecret: 5. The donee never had 
poſſeſſion of the deed, but it was kept by 
he brother of the donor (n): 6. The 


—— "i 1 * 
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J Vid, 1 id. 102. The definition of covin 
i Plowd. 54. ſeems too narrow. 


(n) Vid. Finch. Rep, 270. Oakover v. Pittus, 
donor 


donor himſelf had the uſe of the good, 
dwelt in the houſe, bought and ſold, killed 
the cattle, changed them, and ſpent the 
corn in his family; and all this was <. 
loured by an account made out annual, 
between the donor and donee; but no 
money was actually paid to the done: 


7. The donor, after the deed, being aſſeſor, | 
aſſeſſed bimſelf to the ſubſidy ſeven pound, hy 
whereas, if the deed was good, he had n- ci 
thing: 8. The donee took out an extent WW 4 
upon a ſtatute afterwards, againſt the Wl nc 
goods of the donor, for a debt owing to ie 
him. And for theſe reaſons, according to 4. 
this report of the caſe, the deed was ad- Ju 
Ros fraudulent, . hi 


per obliguum. Thus in the caſe of Mag- 


SECTION W. 


T ſeems ſafe to affirm, that in general 
E a thing is by law forbidden to 
be done, the prohibition extends to every 
circuitous mode of effecting the ſame; for 
dolus circuitu non purgatur, and what can- 
not be done de direHo, ought not to be done 


alen College (1), it was faid by the Chief 
Juſtice, that if one who intends to fell 
his land, conveys it by deed inrolled 
to the king, with intent to deceive a pur- 
chaſer, and afterwards ſells the land to 
another for valuable conſideration, and 
makes a conveyance accordingly; in that 
caſe the purchaſer ſhall enjoy the land 
egainfl the king, by virtue of the ſtatute 
27 Eliz. c. 4. for the act being general and 
made to ſuppreſs fraud, ſhall bind the 


* 


(1) n. 


74- & 


king. And if tenant in tail (2) be ſeized (9 . 


of land, with remainder over in tail or in 
fee, and he in remainder knowing that the 


tenant 


| _-  Provdi0tulphd by C On 
_ * _ tenant in tail intends by recovery to bar 
the remainder over and alien the land, in 

order to deprive the tenant in tail of his 

4 | birth-right, and of the power which the 
= | law gives him of barring ſũch remainder, 
= and in order alſo to deceive the purchaſer | 
| grants? his remainder to the Hing by deaf 
inrollod, and afterwards the tenant in til, 
for a valuable conſideration; aliens the 
land by common recovery and dies without 
iſſue, the purchaſer ſhall enjoy the land 
againft the king by the ſaid ſtatute 47 Eliz, 

the Words of which are that ; ever) con- 

„ veyünce, &c. made, &c. to the intent and 
_ * © 6f purpoſe to defraud” and deceive any 
purchaſers; &c. ſhall'bedeemed only againſt 
ſuch purchaſers, '&c.” to be utterly void; 
in which words, ſays the report, it is to be 
obſerved that ſuch former fraudulent con- 
veyance, is not only reſtrained, when made 
bythe vendor brm/elf, but generally thatevery 
convepance, made of purpoſe and with in- 
tent to deceive a purchaſer; ſhall be void(s). 
And . Th . * the re· 


, l * — » 
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— {o)"The . Fm apply this comment to the dil 
allo or ths poltit in page 37. et ſeg · 
Nen mainder 


(4. Fraud nat belped by Cirgnuy. 

mainder to the king of purpaſe and with | 
intent to deceive; a purchaſer, is directiy 
within the words and puryiey of that acts 
and of ſuch opinion, ſays the great repor- 
ter, was Popham, Chief Juſtice, openly 
in the exchequer chamber; for the king 
ſhall never be made an inſtrument. of de- 
ceit, ef cum fit aut bor juris, nan debut inde 
injuriarum "On ee wu ae en 
tur. NN pp £113 0 


Fraud way be . as ; welkas * . | 

thus it was ſaid in the margin of Verneys 

caſe, in Pyer 's reports (3), that where. (3) Dyer, 

there was judgment in debt againſt A, and ot, 

he ſuffered himſelf tobe outlawed in * * 

vith intent to defraud his eng n —4 

afterwards. purchaſed. a, pardon, and 

reſtitution, the plaintiff, nevertheleſs, hadhis- | 

execution for the manifeſt fraud (). Thus, 

too, all fraudulent judgments and executions” 

ae within the _ 13 Eliz, and it ſees 
| clear 

(5) The law ſeems now to be that the king's pardon | 

ſhall enure for the benefit of creditors. And it ſeems ' 

that an a/tainted perſon may be ſerved with proceſs 

while in priſon at the ſuit of his creditors. Though it 
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Fraud not helped by Cireuity: On. V. 
clear that ſuch covinous and Greuitoy 

pr s are void by the common 
(a) Vie. law (4). The abuſe of the proceſs of lay 
Coins to the purpoſes of fraud is a great aggra- 
vation of the offence. Nor ſhall any man 
avail himſelf, as it ſeems, of the opera. | 
tion, conſequence, or - concluſion of lay 
upon his acts, to defeat his fair creditor, 
Thus it was the opinion of Lord Hale 
that ifa tenantfor life, being indebted, with 
a view to defraud his creditors, commits a 
forfeiture, in order that the reverſioner, who 
is privy to the contrivance, may enter, the 
creditor ſhall avoid the forfeiture as well 
9. as any fraudulent te eter (3). 


"ED formerly uſed e e * 
to procure themſelves to be indifted for ſome crine 
within the benefit of clergy, in order to defeat their cre- 

| ditors by pleading that they were attainted. Vid: Dyer, 
245. b. 1 Will. 217. x Blackſt. 30. — 
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SECTION v. 


n conſtruction of theſe ſtatutes of 
fraudulent conveyances has always 
authorized the party ſeeking the benefit of 

them to treat the fraudulent gift as void, 

ſo that the caſe, as to him; is the ſame as 

| if no ſuch, gift had been made (1). And 

| this ap all the pleadings upon 5 

5 theſe ſtatutes. Thus in the caſe of Leo- 
nord v. Bacon (a), where the tenant pleaded = 
non-tenure to a formedon, upon which : 
the parties were at iſſue, and it was found 

that before the writ purchaſed, the tenant 

had enfeoffed divers perſons, tothe intent to | 
defraud thoſe who had cauſe of action for we. 
the ſame lands, and notwithſtanding ſuch 

his feoffment, continued to receive the 

profits; the demandant had judgment by 

virtue, as was ſaid, of the ſtatute 1 3 Elia. 

c. 5. 8o in the. lex. prætoria (3) it was () Page 
ſaid, that % where a man makes a volun- ** 
tary conveyance, with power of revocation, | 

and afterwards contracts bond or other 


debts, 
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th How the Statler wor ts the Cn. 


debts, which only bind the perſon, ſuch 
_ creditors ſuing the debtor to judgment 

ſhall extend the lands in the hands of th 
A voluntary conveyor, and make a title in an 
F © " elegit to the lands in 5 hands, notwith- 
n ſuch voluntary, as pal 
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But it ſhould 8 lep that Shs 
man, being indebted to ſimple contract 
creditors, makes a plain voluntary convey. 
ance.of his real property, and dies before 
his creditors have obtained againſt 
him upon ſuch debts, the creditors can« 

not follow the land with their executions; 
for as ſuch. debts do not bind the heir, 
but merely the perſonal aſſets, ſuch credi- 

tors would gain nothing by avoiding the 

_— voluntary conveyance of the anceſtor, ſince 
WE - jf the lands were conſtrued to deſcend 
I upon the heir as aſſets, they would not be 
aſſets to ſatisfy demands upon ſimple con - 
| trat. And whether judgment were ob- 
.+ _ tained or not in thg lifetime of the an- 
Ceeeſtor, would cauſe go diverfity as to this 
point. But wherever a man makes a frau- 


dulent gift of his goods orchattels and dies 
N the rule upon the — mw 


65. Buh of Hike Party tet.” 


bas always beet to conſtrue the gift as ut 
terly void againſt all his creditors, and the w 
debtor to have died ift full polleflion — _ 
with reſpect to their claims, ſo that the vn 
effects are juſt as much aſſets if the 
hands of the perſonal repreſentative as to 
creditors, às if no ſuch attempt to allen 
them had been made; and this was the 
point * in n. e 


hope 69 25 2 n | e 


7 f- bean een to this con- 
ſtruction of law, the voluntary donee 
u conſidered as Hable to be charged as 
executor de Jen tort if he take poſſeſſion 
of the goods after the deceaſe of the 
donor (5). And though regularly there 125 
cannot! be an enecutor de ſon torr, when Yer. lv. 199 
there is a rightful executor (6), of when ye Dro 
alminiſtration has been duly granted. (for «. 2 
if after probate or adniiniſttation granted, 4 Fat 
ſranget take poſſeſſion of the goods of the 4 f 80 
deceaſed, he is a tteſpaſſer to the executor , , 
8 adminiſtrator, and may be ſued as 
ſuch), yet it appears by the caſt of Hawer 
Leader (7), that if ſuch dones of a fruu- 285 
lulent gift demand and obtain poſſeſſion 3 Le. 57. 
Qq of 
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(8) Cro, 
Elie. 810. 


of the goods after the death, of his "as 


he is yet liable as to ſuch goods of the de- 


if the donee, without demanding the goods 


to treat them as aſſets in the hands of the 


ſuch ſcems to be the rule in Betbel v. Sta- 
bope, above cited; But, wherever the 


How the Statute ork 70 the en 


and after adminiſtration granted to another, 


ceaſed to be charged by the creditors as exe. 
cutor. de fon.tort. And this ſeems to he 2 
rule much in favour of the rightful admini. 
ſtrator or executor, who cannot. excuſe 
himſelf upon the ſtatute 13 Eliz. from 


delivering up the ſubject of his teſtator' ot 
inteſtateꝰ's fraudulent gift to the donee if he 


demand it. Though it ſeems, that ſtil, 


Ala to him by the deceaſed, take poſleſ. 
ion of them by his own act, after probate 
or - adminiſtration granted, he is a. trel- 
paſſer to the executor or adminiſtrator, 
who have their remedies (8) againſt hin 
for the recovery of the goods taken; and 
perhaps, in ſuch a caſe, the creditors ought 


rightfu] executor or admipiſtrator: for 


donee takes poſſeſſion after the death of the 
donor before any probate or adminiſtri- 


5 tion an. as was the caſe in Edward 
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v. Harben (o), he is clearly and regularly 2 . . 
an executor de ſon tort, and liable to thßge 
demands of creditors as ſuch (10). (10) Wileex 


If a chattel real be the ſubject of the vo- 
luntary and frabddlent gift, the rule of 
conſtruction which attaches the thing ſo 
fraudulently given away to the aſſets of tile 
deceaſed as parcel of his eſtate, will equally 
apply. Thus where A. (11), being indebted bg Ron. 
to B., made C his executor and died, and C. 
the executor, promiſed B. that if he could | 
diſcover any aſſets, parcel of the teſtator's 
eſtate at the time of his death, then he 
. ſhould have his debt ſatisfied thereout, and 
the queſtion was, whether a legſe for: years 
conveyed to a ſtranger by the teſtator in his 
lifetime fraudulently, ſhould, in law; be 
parce l of his eſtate at the time of his death 
or not, it was by the whole court re- 
ſolved to be parcel of the eſtate of the 
leſtator at the time of his death. 
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Ir ielp tweed 0800 
lays 6 down as a rule in Fermur's 

Den caſe (1 that a covinous conveyance to pr 
vent aſſets from deſtending is nothing word. 
Therefore in an action of formedon where 
the wartanty with aſſets deſcended wa 
= pleaded in bar, and the demandant replied 
= © reins per deſcent,” and the jury found a 
= ftaudulent feoffment to © prevent the 
= defcent, the aſfets wers confidered to have 
deſcended; notwithſtanding the | feoff- 
(2) Pye ment (2). And, sccording to the great 
5. authorities, a covinous conveyance of land 
is no conveyance as again the intereſt in- 
tended to be defrauded, and ought, by the * 
. Tules of good pleading, % to be treated, 

= where a party is feeking'to avail himſelf p 
= of the protection of the ſtatutes of fraudu- ? 
WM lent conveyances, for the maxim is n 


| ö Palſeſſore babetur qui dolo * poſſidere.” 


= ng Thus in the caſe of Humberton V, 
= 4 moe af (3), H. recovered a debt againſt 
1 — 2 5 Thomas 
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36.5 | will deſcend as Aﬀets.. + | 
Thomas Howell, who died, and upon a ſcire 
facias againſt the tertenants, the ſheriff re- 
turned John Howgll tenant of a houſe in 
Yarmouth, of which Thomas Howgil de- 
ceaſed was ſeized at the time of the judg- 
ment; John Howgil came in and pleaded, 
that Thomas Howgil enfeoffed him long 
before the judgment, in fee, and traverſed, 
that he was ſeized at the time of the judg 
ment or at any time after z whereupon 
iſſue was taken, and the jury found the 
feoffment, but further ſaid that it was 
made by covin to defraud the plaintiff and 
other creditors ; the court, therefore, gave 
judgment for the plinrf for Thomas the 
anceſtor remained „fill ſeized as to the cre- 
ditors, notwithſtanding the feoffment. 
But if the iſſue had been, enfeoffed or not, 
it muſt have been found, - ſays the report, 
againſt the plaintiff, for it was a feoffment 
ſuch as it was, and muſt have been an- 
ſwered, if the iſſue had been directiy upon 
the ſeoffment, by pleading the covin ſpe- 
cially, But pere the 15 was general 
ſeized or not ſeized by the feoffment, and 
therefore the coyin might be given in evi- 
dence when the feoffment was given in 


a3 evidence. 


4) Cra, 
. 433. 


(5) Shepp 
Touchſt. 66. 


(6) Vid. 
the caſe of 


Parflowe-v, 


Lands frautulently affened Cn. y. 


evidence. The fame mode 5 65 wa 
12 0 | in Leonard v. Bacon - 


That ſach conveyance of land 5 the 


anceſtor to defeat the claims of his ſpecialty 


creditors apon his real aſſets, is vain, and 
that, notwithſtanding ſuch conveyance, 
the lands remain, as to the bond credi. 

tors, parcel of his eſtate at the time of his 
death, is clearly laid down in the Touch- 
ſtone (5), which ſays, that, if a man a little 
before his death make a conveyance of his 
land to his children, with a proviſo to 
make it void at his pleaſure, and he take 
the profits of it as his own; or make a 
conveyance of it to friends, to the intent 
that it ſhall not be ſubject to the pay- 
ment of his debts, baving bound himſelf and 
bis heirs by any ſpecialty, or to the intent 
that a warranty and aſſets ſhall not bind 
his ſon for other land or the like; in this 
caſe the conveyance ſhall be void, as to 
thoſe whoſe remedy Is 3958 the land by 
deſcent. 


But there is an opinion of Lord Ma- 
elesfield oppoſed to this herrin (6). That 
Chancellor 
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Chancellor is reported to have ſaid, "that by 228 
the ſtatute againſt fraùdulent deviſes, a a Grits 
man is prevented from defeating his cre- * #7: 
ditors by his will; bat that any ſettlement 
or diſpoſition which he ſhall make, # 
lifetime, of his lands, abet ber voluntary or 

wt, ſhall be good againſt his bond creditors, 

for that was not provided againſt by the 
above-mentioned ſtatute, which only took 

eare to ſecure ſuch creditors againſt any! im- 
poſition which might be apprehended in 

man's laſt ſickneſs; but if he gave away W 
eſtate in his lifetime, bis prevented tbe Age 

of ſo much to the heir, and conſequently, a 


away the , remedy of the bond eren 

againſt the heir, who was only liable 1 

reſpect of the aſſets deſcended; and a8 3 
bond is no lien whatfoeyer on lands in the 

hands of the obligor, much leſs can it 

be ſo when they are given away to'a 
ſtranger, This determination, however, 

has been conſidered as irreconcileable with 
principles and authorities. In Brun/den | 
v. Stratton (7), which came before the (7) Ne. 
court of Chancery in the following year ; -— 
Mr. Vernon ſaid, that, till the refolation 

in Parſloe v. Weedon, he ſhould have 


Qq4 been 


boo Lands 3 awened Cn. y, 


been of opinion, that ſoch diſpoſition by 

2 man in his lifetime as mentioned in tha 

= caſe was fraudulent againſt his Creditors, 

= and he quoted the caſe of Templeman v 
| Bale, 50 before Lord Chief Juſtice 
Holt, wherein. it had been ſo holden. Mc, 

| Vernon' 8 diſſatisfaction with the opinion 
of the Lord Chancellor above mentioned 

increaſed with his experience: and reflection, 


as appears from what was obſerved by be 
Lord Talbot fifteen years WOO 1 it 
Aer. * caſe of Jones v. Meſh (8).. al 
bot 64. hi 


Where an anceſtor , indebted by 
band; and leayes aſſets to deſcend to his 
beir, and the heir aliens ſuch aſſets to abi 

þ purchaſer for valuable col lideratign, the 
eir, at this day, remains liable to his an- 
gellor s bond creditors, by reaſon of the 
aſſets deſcended, whether the conveyanc 
were antecedent or ſubſequent to an action 
commenced, though before the 3 & 4 
W. & M. c. 14. the debtar was without 
| remedy, if the heir had aliened before the 
= original writ was ſued out, But (till the 
alienation by the beir to a bond fide put- 
chaſer for valuable conſideration, puts * 


6% vin Abende, dſt ar 


land ſpecifically out of the reach of the 
creditor's. — — though the heir re- 
mains per ſonally liable upon the bond to 
the amount of the afſets deſcended, But if 
the heir have made a colluſrve and fraudulent 
conveyance to defeat the creditor of his 
remedy upon the lands deſcended, ſuch 
fraudulent conveyance 4s void by the ſta- 
„ tote 13 Eliz.; for where the heir is exproſely 
bound with his anceſtor, the law regards 
it as his own debt, to the extent of the 
aſſets deſcended, and the writ/ againft 
him is in the deber (9), as well as detinet; ſo (3) : al 


by WY that he is in the - predicament of a\perſon .. Dyer. 

is WY making s voluntary conveyanceto defraud :;5. Ford. 
ng his on creditors... It is not, indeed, 3 
the neceſſary that it ſhould be the proper 


debt of the perſon making à convey- 
ance to bring the caſe within that ſtatute, 
ſince if an executor at named in his teſta - 


nex 
jon Wi f2r's bond, make a fraudulent conveyance 
of the perſonal aſſets, the creditors of the 
out lf teſtator ſhall avoid ſuch conveyance by 
the virtue of the 13 Eliz. c. f. (10); the Lin 755 
the rule upon which ſtatute, as to this 
wc point, ſeems to be, that by ſuch fraudulent 


conveyance nothing paſſes, as to creditors, 
out of the grantor, but that the property, 
though 


(rr) 5 
Rep. 60. 


and that they deſcended to the defendant, by 


ſel gave in evidence for the plaintiff, that 


Lands fraudulently aliened Cx. . 


poſes, remains as aſſets in the hands of the 
repreſentative to anſwer the demands of 
the non s or teſbator's creditors. 


Thus in ae caſe (11), a _ 
brought an action againſt the heir u upon 
the anceſtor's bond, to which the &. 
fendant © pleaded reins per deſcent ; the 
plaintiff replied that he had aſſets at] 
in the county of Suffolk; and at nþjri 
before Wray Chief Juſtice, one of thecoun- 


the defendant's father was ſeized of the land 
at I. in fee ſimple, and died thereof ſeized, 


which &c. All Which. was admitted on 
the other fide; but it appeared in evidence 
for the defendant, ' that a long time 
before (a) the action was brought, the 
defendant had enfeoffed one G. W. in fre 
of the lands, which was alfo confeſſed ; but 
it was moreover alleged and proved by the 
plaintif®s counſel, that the feoffment by 
the defendant was made by covin to de- 


— J 
8 


(a) "Since the POE 3&4W. & M. c. 10. l 
this deſence cannot avail. + By 4d ah 
| [a 


Fb. will deſcend ur Aſſets. © 

fraud the plaintiff of his action, and way 
therefore void by the ſtatute 13 Eliz, c. 5. 
35 to the plaintiff; and judgment Was 
ziven for the plaintiff by the court, after it 
had been reſolved by the Chief Juſtice that 
the fraud was proper to be given in evi- 
dence, without being ſþecially averred, upon 


the general queſtion on the pleading in that 
caſe, i i. e. whether afets or not (0. 


In a caſe ſtated in the margin of Dy- 
er's reports (12), where R. brought an 
action of debt againſt B. upon his anceſ- 
tors bond, who pleaded'reins per deſcent, 
at the day of the writ purchaſed, (which 
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(12) Dyer 
149. 4. nas 


(809 


Nas a good defence before the ſtatute 
on 3 & 4 W. & M. c. 14.0), it being found 
nc at before the writ was ſued out, the heir 
ime rad aliened the aſſets by covin to defraud 


the be plaintiff of his remedy, judgment was 
\ fre iven upon the general plea for the plain- 
but if; and it was: reſolved that it was well 
the ound for him gs the bang of _ 
it by dy deſcent. | 5 


OC 


(b) The mode of pleading i in this caſe was 
the principle in Humberton v. Howgil, Hob. 72. _ 
mare v. Bacon, Cro. Eliz. 233. 


And 


. 


| Lands fraudulently aliened. Cx. v. 


And in the anonymous caſe reported in 


the ſame page! of Dyer, in which debt was 
brought againſt the heir upon the bond of 


the anceſtor, it was ſtated to he the opinion 


of Brook that, at common law c), if th 
alienation were found by inquiſition upon 


the elegit, to be made, pending the unt, 
by covin, and this returned by the 
ſheriff, a new writ, of elegit mould iſſue 


n the covin, &c. 


To undecſtand whioh opinion of Brook 


, 4 0 muſt be remembered that fince the 


ſtatute 3 & 4 W. & M. c. 14, ſup- 


poſing fraud to be gut of the queſtion, 
the heir indebted upon his anceſtor's bond 


may alien the aſſets deſcended, fo as to put 
them fhecifically out of the reach of the 
ſpecialty creditor, ' and that before the 
ſaid ſtatute of W. & M. ſuch alienation 
before the writ ſued out, not only gawes 
good title to the purchaſer, but enturl 
deſtroyed: the plaintiff's remedy by di- 
"Os the * of the heir, who 


— 
8 
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(0 "77 caſe mas adjudged TIE 34. & 


might — that he had no Ats deſcended 


at the time of the original writ ſued out. 


W. & M. the jury are to enquire of the 
value of the Mets deſcended, where the 
n WJ plaintiff by his replication brings himſelf 
i; thin that ſtatute by replying to the plea 
of reins per deſcent that before the day of 
e WY the writ the defendant had aſſets by 
deſcent in fee ſimple, and the judgment is 
to recover pro tanto, with reſpect to the 
ok WY value of the affets ; but at common law, 
where the defendant pleaded reins per 


n 
© Wl by the direction of the" ſtatute 3 & 4 
MN 
de 


and it was found againſt him, the. judg- 
ment was general (4), and a general execu- 
| War tion 


„* _ 4 * Ant 2 4 2 m 


0 This was fid by Holt C. J. to yak beg des 
bolden for law, ſince the caſe of Davie v. Pepys, Pio wd. 


al if given by default, nil dicit, or by confeſſion, 
againſt the heir, or upon any ground or matter whatſoever 
thout a confeſſion of the aſſets deſcended, and the cer 
nty of them being ſhewn, vid. Moore 522. Cro, Eliz. 
093. 2 Leon. 11. in point, and ſee Raft, Entr. 172. 
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five a ſpecial judgment, unleſs the plaintiff aſſented 
o it, and then they might, 2 Roll. Abr. 71. and it 
leems 


= = | 


dſcent on the day of the writ purchaſed, 


440. Vid. 2 Lord Raym. 786. So alſo, the judgment was 


. pl. 5. And in ſach caſe the court could not 


ol — a 
= . _— 


| tenements of the heir, as of his prope 
debt, without ſaying in the writ, of *, 
lands which he had on the day of the jc. 


a new writ of elegit with a teftatum eſ that 


anceſtor's bond, by confeſſion of the aftion, without 


| hereditaments, ſo deſcended, Carth. 354. But if f 


ſcended, and there. can be no general judgment in In 


| Lands fraudulently aliened ch. . 
tion, was awarded againſt. the lands and 


ment given ; for the ancient form of the 
elegit, was without limitation of time, 
and upon a ſpecial return of the ſherif 
that the defendant had no lands or tene- 
ments, but had aliened whatever he had, 


he had aſſets pending the writ, iſſued tothe 
ſheriff, wherein he was commanded to er- 


3 — 1 G r a. DM aL. 
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ſeems that Leuſon's caſe in 1 Dyer, ſo. 80. b. whichy 
contrary. to theſe authorities, cannot be law. 

But by the ſtatute 3 & 4 W. & M. c. 14. uber 
judgment is given againſt an heir, in an adlion on by 


confeſſing the aſſets deſcended, or upon demurrer « 
nihhil dicit, it ſhall be for the debt and damages gene 
without any writ to enquire of the lands, tenemenu, 


heir plead reins per deſcent, and the plaiotiff n 
according to the ſtatute 3 & 4 W. & M. ibu * 
defendant had aſſets by , deſcent before the writ or | 
ſaed out, the judgment and execution muſi be ſpe 
and the jury are io enquire of the value of the lands 


caſe againſt the heir, as at common law, for his falſe pt 


4 


$6. will died, as hg Wy 


tend what the defendant had on the day of 
the jurata, i. e. the day of ſigning the judg- 
ment, becauſe the day of the jurata and 
the day in bank were the ſame day in law. 
$0 that the ſheriff could only, where there 
was no covin, extend upon this teftatum 


, the deſcended _ lands or real afſets, 
„ »hieh were unaliened by the heir at the 
dune of the judgment, by which at common 
law the lands were bound by relation (e), 
from the firſt day of the term in-which it 


was ſigned; though the defendant ſtill 
continued not only perſonally liable to the 
extent of the aſſets deſcended, but liable 


Brook ſeemed to think that not a tefatum 
kgit, but an elegit de novo ſhould: iſſue ; 


conlidered as ſtill Dll of all the allets 


116 


ue ſuch judgments. 


d bonis propriis for the whole debt by reaſon 
of his falſe plea of reins per deſcent (13); (3) 
But where the alienation was. returned OSS 
by the ſheriff, upon the firſt general + Kol Ate. 
elegit to have been made by covin, 283, p per 


for in ſuch caſe the defendant ought to 


(Vil, 29 Car. 2. c. 3.1. 14, 15. by which the relation 
(judgments to the firſt day of term is altered withreſpe& 
o bond fide purchaſers, who are only aſſected by the 
Kpments of their vendors, from the time of the ſign 


deſcended, 


3) Brook, 
ers per 


* . 


Lands dad altened Cu. v. 


deſcended, even at the time of the 
judgment, ſince his fraudulent alienation 
was no alienation as to creditors. And it 
ſhould ſeem, that, ſince, wherever the plain. 
tiff by his replication elects to have th fe- 
medy by the ſtatute 3 & 4 W. & M. 7 
he can only have judgment for the valy of 
the lands deſcended, if he would tate 
advantage of the ſtatute 1 3 Eliz.c.; 

againſt a fraudulent alienation by the hdt 
to a cotifederate purchaſer, he would do 
better to reply as at common law, in 
order that upon the general judgment 
the deſtended lands tbemſelbes might be 
extended in the hands of the allenee as 
being fill in the poſſeſton of the beir as to the 
demands of creditors, and then the coin (g), 
might be tried in an action againſt the 
ſheriff by the purchaſer, or if the ſhenff 
returned the alietiation by the heir, he 
would be liable to an action for a fall 


4 n 

75 Tbe — pwn no occaſion to alter any more 
of the form of the replication which was before uſed, 
than merely as to the time when the aſſets deſcended, 
vid. Redſhaw v. Hefter, Carth. 353+ 5 Mod. 122. S. C. 
(e) But there 1 1s evident riſk in relying upon the co- 
"vin, for if the plaintiff waives the benefit of the ſlatute, 
he is anſwered at common law by an alienation bond fide 
before the. ſuit commenced. 


I return 


16. — ü 


return,” fen woulg bring the queſtions of 
fraud belorg 4 Jun . * 
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(b) In W where an beir liable upon the, bond 
his anceſtor, before any ſuit commenced upon the 
bond, conveyed; away the eſtate to a purchaſer, it 
was doubted whether, upon a bill brought againſt the 
beir for à diſcovery of aſſets, and to ſubject money 
raiſed by the dale, relief: ought to be granted; hut upon 
the heir's pleading alienation before the original filed, 
the Lord Keeper ordered him to anſwer, ſaving the 
benefit of his plea to ,a hearing, vide Geſſe v. Fhalley, 
1 Vern. 282. In Sagittary v. Hide, where the heir 
{old the lands to a purchaſer before any ſuit commenoed, 
though the purchaſer had notice of the bond, the court 
would not treat part of the purchaſe mohey which te- 
ained in the hands of the purchaſer not yet paid over 


ofthe anceſtor, But where there has appeared to be 


of chancery bas followed the aſſets ſpecifically ; a8 in 
Crane v. Drake, 2 Vern. 616. Where, there being ex- 


i contrivance between the purchaſer and executor to 
ſeat ſuch claim, Lord Chancellor Cowper ſaid, that 


/ ooh na 


vt, and affirmed the decree at the Rolls for the plaintiff. 
But in Nugent v. Gifford, 1 Alk. 463. where the pur- 
chaſer from the executor was'not chargeable with any 


8 


S8 


pyment. And it ſeems according to Paget v. Hs oftins, 
Gild. Eq. Rep. 111. that wherever an executor or ad- 
Rr | miniſtrator 


= 
= 


aſſets to ſativfy the plaintiff,” ho was a bond creditor - 


colluſion between an executor and a purchaſer, the court 
preſs notice of a debt of the teſtator ſtill unſatisfied, and | 


the purchaſer was a party to and contriving a du. 


notice or colluſion, the court would not diſturb his en- 
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5 | miniſtrator diſpoſes of the aſſets without wulle car. . 
fideration, there the creditors, or ' whoever is entitled 
under the ſtatute of diſtributions, may purſue tbe afſers 
in equity, for the diſpoſition is fraudulent within the 
principle and policy of the 13 Eliz, and they are fi 
to be regarded ay if they were in the hands of the per. 
ſonal repreſentative. But if they are ſold bond fide and 
for valuable conſideration, they ſhall not be followed, 
becauſe it is the province and duty ' of the executor to 
make the moſt of the. aſſets, and nobody would buy if 
a purchaſer Bond fide were ſubjett to the demands of cred. 
tors. And general notice that the goods or chattelyir 
teſtamentary property is of no prejudice to the pur- 
chaſer's title, vid. Euer v. Corbett, 2 P. Wm. 149. ln 
addition to this claſs of beneficial determinations, by 
which the protecting aid of a court of equity has ereded 
2 barrier againſt colluſive dealings between purchaſen 
and executors or adminiſtrators, it may be uſeful to 
direQ the reader's attention to the caſe-of Dom v. 
Simpſon, very lately decided in chancery, vide 4 Ver. 
F jun., 651. whereby it appears. that. where credivry,or 
i next of kin, can flate a caſe, that the repreſentaive u 
g colluding with the debtors of the eſtate, and diminiſhing 
the fund, they have a right upon that ground of colluſion 
to make the debtor a party to obtain a diſcover, and 
upon that diſcoyery to attach upon the money, and 1 
prevent the payment of the money, or a ſettlement of 
the account, by colluſion an the a 
and the debtor. Fs. 1 
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CHAPTER vr. 


2 erlon 1. 


Ne. has yet been "6 relpedting 
that clauſe of the ſtatute 27 Eliz. 
c. 4. which reſpects fraudulent powers of re- 3 
vocation. The preſent cha pter is therefore 
aſſigned to that ſubject. But it may be an 
aſſiſtance to the reader to lay before him the 
words of that clauſe, which ſeem ſometimes 
to have been interpreted with a miſcon- f 
tion of the meaning of the legiſlature. 
And be it further enacted by the autho- 
ity aforeſaid, That if any perſon or 
xrſons have heretofore ſithence the begin- 
ng of the queen's majeſty's reign that now 
made, or hereafter ſhall make any con- 
yance, gift, grant, demiſe, charge, limi- 
ation of uſe or uſes, or aſſurance of, in 
vr out of any lands, tenements, or heredi- 
ments, with any clauſe, proviſion, arti- 
le or condition of revocation, determina- 

R r 2 a Pe: tion | 2% 


FE 


tion or alteration, at his or their will o 
pleaſure, of ſuch conveyance, aflurance, 
grants, limitations of uſes or eſtates of, in 
or out of the aid lands, themen or 
hereditaments, or of, in or out of any par 
or parcel of them, contained or mentioned 
in any writing, deed or indenture of ſuch 
aſſurance, conveyance, grant, or giſt; and 
after ſuch conveyance, grant, gift, demiſe 
charge, limitation of uſes or aſſurance f 
made or had, ſhall or do bargain, fell 
demiſe, grant, cohvey or charge, the fame 
lands, tenements or F hereditaments, or any 
part ot parcel thereof, to any petſon of 
perſons, bodies politick and corporate, for 

money or other good conſideration paid or 
or given (the aid firſt conveyance, affar 
ance, gift, grant, demiſe, charge, or l. 
mitatjon, not by him or them revoked, 
made” void or altered, according to tle 
power and authority teſerved or expreſſed 
unto him or them in and by the faid ſecret 


conveyance, aſſurance, gift or grant), That 
then the ſaid former conyey ance, aſſurance, 
gift, demiſe, ang grant, as touching the 
faid larida, renemenits, And hereditament 
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{ after bargained; ſold, conveyed, demiſed; 
or charged, againſt the ſaid bargainees, 
vendees, leſſees; grantees; - and every of 
them, their heirs, ſucceſſors, executors, 
adminiſtrators and aſſigus, and againſt all 
and every perſon and perſons. which have, 
ſhall or may lawfully claim any thing, by, 
from or under them or any of them, 
be deemed, taken and adjudged to be void, 
fruſtrate, and of none effect, PR wier 
ll, BY and force of this nt act. 1 0 


From what has been produced in an 
early part of this treatiſe the reader may think 


for it pretty manifeſt that courts of la and 
jor equity have generally agreed in holding the 

für- vvlantarineſi of a conveyance, excluſive of 
rde operation of this fifth ſection of the BN 
ked, act, ſtrong preſumptive evidence at lea of 


the fraudulent intent within the meaning 
of the 27 Eliz., though he be diſinclined to a 


ba judge, (a) "a has ſaid. _ ny W 
ace, — 5 ok 
; WE .) 2 Ver. 10. by Lord Hardwicke; read ao his Lond. 


ſhip's opinion to the ſame eſſect in White v. Sanſom, 
3 Ak. 412. and in Bennet v. Muſgrove, 2 Vez. 57. 


Rrz3 ' conveyance, 


full acquieſcence in the opinion of a great 


Fraudulent Powers of Revotdtion;"Cx.y1 


conveyance for valuable ca; ; 
though there be no fraud in that voluntary 
conveyance, yet, aceording to the determi. 
nations, ſuch mere voluntary conveyance 
Is void at law, by the ſubſequent purchak 
for valuable conſideration.” In conſiſtenq 
with this prevailing conſtruction, a ſub. 
ſtantive and independent operation has 
been implicitly or expreſsly allowed to 
this part of the ſtatute, which having 
declared by a diſtinct clauſe, and in dire 
terms, that the bare inſertion of a power 
of revoking (5) at pleaſure in a convey: 


— 


(3) No conveyance at common law could have a 
power of revocation annexed to it: it was a repugnance 
which the common law would not endure. But a mat 
might have annexed a condition to his feoffment, thi 
it he tendered 12 d. to the feoffee or his heirs, be might 
enter again upon the eſtate; ſo that theeſtate which wa 
diveſted out of him by livery of ſeizin, might be revelle 
in him upon the performance of the condition ans 
re-entry. A common law conveyance with a power d 
revocation was void, as to all power of revocation, 
| Tepugnancy, and becauſe a double power could not i 
ſeated in diſtin& perſons over the ſame thing. Ti 

powers of revocation came in with the ſlatute oh 
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ance ſhall render ĩt void and of no effect 
againſt a purchaſer for valuable conſidera- .. 
tion, has ſet up a definitive mark of fraud _ 
ſuperſeding, wherever it is found, all in- 


ference by general collection. Thus it | _ 
was ſaid by Winch Juſtice in the - caſe _ 
of Tyrer v. Littleton (1), that ** if it be ben 1 
a fraud within the ſtatute 27 Elia appa- %* 


—_ 


a leaſt a legal power of revoking a legal conveyance ; for 
by the ſtatute 27 H. 8. c. 10. all thofe conveyances by 
way of uſes, which carried only the equitable eſtate at 
common law, were converted.into regular legal convey- 
ances, ſv that, after this ſtatute theſe powers remaining 
u they were, it became poſſible to convey a legal eſtate, 
and reſerve a legal power of revoking the conveyance. 
But it was obſerved by Baron Powell in Bath and 
Mmtague's caſe, that a ſimple power of revocation was as 
repugnant to a conveyance after the ſtatute as it was 
before ; but a power of revocation was let in to work as 
a condition, with this difference, that whereas the per- 
formance of a condition at common. law would not 
work a reveſting of the eſtate without a re-entry, after the 
flatute of uſes the performance or execution of the power ) 
transferred the eſtate to the new uſes, or in other words, vor 
reveſted the eſtate in him that had the power, without 
re-entry, But fill there is a neceſſity for the power's 
being conformably executed, as much as there was of the 
condition's being performedatcommon law, for it is ſtill in 
the nature of a condition, Vide Inglfield's caſe, 7 Rep. 
39. Co, Lu. 237. 8 i 
Rr 4 3 
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rent, that is, if it .contain-a/pawer of - te. 
vocation, which is declared to be apparey 
fraud by the ſtatute, the court may taks 
. | nofice of that without any averment.” And 
= - it ſhould be obſerved, that, notwithſtand. 
= ing ſome notions; to the contrary, the 
introduction of ſuch a power into. a ſettle. 
ment or conveyance, operates by. vitiating 
the inſtrument as to a ſubſequent pur. 
chaſer, to the extent of the dominion 
reſerved by ſuch power, and not by any 
ſuppoſed ſtatutory execution of the power 

itſelf in favour of ſuch purchaſer; for, az 
before has been obſerved, there would 
be a great inconſiſtency in making the 
reſervation of ſuch power at once the frau- 
dulent aft, and the inſtrument by which: 
the fraudulent act is defeated. - The pro- 
priety of the conſtruction here contended 
for is ſupported by the reaſoning of the 
whole court in the caſe of Bullct v 
— 8 Thorne (2), where, between the firſt con- 
veyance containing the power of revocation 
and the ſale to the purchaſer, the ſeller 
made a leaſe for years, and afterwards 
levied a fine to corroborate the leſſee's in- 
tereſt, by which it was contended the 
> "og power 
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power was extinguiſhed ;- whence: the 
counſel proceeded to ĩnſer that the vendor 


had no power to revoke at the time of the 
ſale; and according to him, the operation 
of this clauſe of the ſtatute was meant to 
be confined to caſes Where the vendor 4ad 
to revoke, and did not revoke; for, it 
was ſaid, the ſtatute made the conveyance 
void which ought to have been revoked, 
and ſupplied the duty of the party him- 
ſelf who ought to have revoked, and neg. 
lected ſo to do; but if the party was 
unable to revoke, there the ſtatute had no 
means of avoiding the conveyance, ben 
the party could not avoid it bimſelf. 


But the whole court. | "ated. 1 * 
reaſoning (c), which ſeemed to them to 
be contrary to the- words and intention of 


— — 1 ” 


„ 


e) The court atjued _> cally on the Biba. 

tion that the fine levied by way of aſſuring the leaſe 
operated the extinction of the power. But 28 to the 

point itſelf, they were agreed, that, if a man having a 
power to revoke an uſe,” make a leaſe for years, and 

levy a fine only as a further aſſurance of the term, 
without expreſſing any uſe, the power is only ſuſpended 
during the term, and not extinguiſhed. Vid. Moore 618. 


a Frowidulent — 
re ſtatute, and they recited the ort to the | 


following effect. **where any perſon males 
⁊àconveyance, &c. with any clauſe of rerg. 
cation at his pleaſure mentioned in the 

deed of "conveyance, and afterwards: bar. 
gains and ſells, &c. the land for money, 
Ec. the ſaid conveyance not being revoked 
according to the power, &c. there the 
firſt cohveyance ſhall be void againſt the 
purchaſer; and they faid that if the caſe 
in queſtion were examined by the letter of 
the ſtatute it would be found to fall within 
it, in three particulars, via. there was a 
power of conveyance | mentioned in the 
deed ; the conveyance was not revoked ar- 
cording to the power; the perſon making 
the conveyance afterwards bargained and 
fold” the land to a \ nor for wunde 
Newer gh 


"a they obſerved, that where theſe 
premiſes. occurred, the ſtatute. drew the 


conclufion, viz. that the conveyance ſhould 


be void as againſt the purchaſer. And they 
thought that the extinction of ſuch poet 
of revocation before the ſale, did not at 
all affect the operation of the ſtatute, for 


they ſaid that although when the power is 
IM determined 
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determined it: is impoſlible for the convey- 

ance to-be-revaked according to the power, 
yet that the ſtatute makes the conveyance 
void againſt the purchaſer; for the ſtatute 
fays, that if a man make a conveyance, 
with power of revocation, and then ſell 
the land for money, the conveyance not 
being revoked according to the power, 

the conveyance ſhall be vai; and that 
to conſtrue the ſtatute as making the 
conveyance good againſt the purchaſer, 
becauſe the power of revocation was ex- 
tint, would be to make it an encourage - 
ment and aſſiſtance to fraud; for that then 
a vendor might make a ſecret releaſe of his 


power, or a ſecret feoffment, and might 1 


ſtill be able to ſhew to the purchaſer 
the conveyance containing the power 
of revocation, as an inducement to 
him to complete his purchaſe: for which 
reaſons it appeared to the court that if 
the power of revocation be mentioned in the 
deed of conveyance, whether the power 
be put an end to or not by any interme- 
date act, the conveyance will neverthe- 
leſs be void as againſt the purchaſer. 


"HE Fraudulent Powers of Reus. Cu. vl 


In the ſame caſe Walmeſley Juſtice held 


it clear that a leaſe for years made by one 
who has power of revocation, does ” 
ſuſpend the power if created 4) u 
1ſe, but he may execute it as 3 
ſion expectant upon the term, though it 
was otherwiſe with reſpect to a conditim 
annexed to an fate in poſſeſian. So that, 
applying that doctrine to the principal 
caſe, the leaſe there made by the ſellet 
before his conveyance to the purchaſer was 
no hindrance to the execution of the power 
vrhich had been adjudged ſince the ſtatute 
time of Wray C. J. where, a man having 
made a conveyance with a power of reo- 
cation to be executed at à day to come, 
and before the arrival of the day having 
conveyed the land to a purchaſer, the firſt 
conveyance. was adjudged void; and the 
reaſon was, that although at tbe time f 
the purchaſe the vendor had no power to 
revoke, yet there was a power of revoca- 
tion mentioned in the firſt conveyance. But 
he added, that the conveyance ſhould not 
be void againſt the purchaſer before the 
7 9 time 
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ane Buena rere but after 
that time it ſnouid be Huy vai, becauſe | 
nnn 
d ad ol Franz Hin ad; Ht. A 
The ſenſe af the court 9 
from the tenour of the argument, as aboum 
ſtated, to have bern, that the iner tian uf 
ſuch a power of voluntary revotuation, 
makes the deed ip facto void againſt a 


ſubſequent purchaſer, without any ſup- 


poſed ſtatutory execution of the power; 
and that in fact the whole deed; "power 


and all, is void as agaiuſt a ſer for 
value, by reafon of the fraudulent reſerva- 
tion; and though it was faid by Walmeſley, 
and admitted by Anderſon and Kingmill; 
that a deed oontaininga power of feveeation 
reſerved to beexeeuredat a fu could 
only be avoided by Wſhbſequent (Ale from 
the day when the power was exerciſable; 
which may look à Bitte ut fir ike an n- 
timation that the power was to be infiru- 
mentally efficacious in the deftrudtion-of 
the intereſt raiſed "bythe firſt conveyance, 
yet, upon conſidering. the matter more. Ar. 
tentively, we obſerve, chat at the time 
the ſecond. conveyance, when the powers 
accord- 
ee 
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according to ſuch a doctriie, muſt have 
neither iu ae nor in capacity w beer. 
cuted. But the truth ſeems to be, that the 
ſubſequent purchaſer, produced by the 5th 
ſection of the 27 Eliz. can only co - extend 
with the dominion of the power; and 
there is nothing in ſuch a ſuſpended power 
to prove that the conveyance may not 
' have been for valuable conſideration up to 
the period when it was to become revocable 
at the pleaſure of the grantor. But though, 
in the caſe of ſuch future power of revo- 
cation, the preſumption. of fraud dates 
only from the moment in which the con- 
veyance becomes revocable, yet the ſta- 
tute, which does not work by the inſtru- 
mentality ; .of the Power, enables à pur- 
chaſer from the grantor, before the power 


— 
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(A4) The eriginal ſuſpenſion of a power to be 
executed on a day to come is very diſtinguiſhable from the 
ſuſpenſion of what was originally a preſent power ati 
ing ex poſt fats by the ſubſequent creation. of u term of 
years by the party to whom the power was * 
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from the period of its practical exiſtence. 
Such ſeems to be the extent of the ayoidanes 
conſequent, upon the inſertion of a voſun⸗ 
tary, power 7 revocation in a Conveyance. 
by, virtue. of the zth ſection of the att 
27 Eliz, but. there can be vo; doubt. but 
that, where the immediate intereſt-con» 
veyed until the future power is limited tqariſe 
is merely. voluntary, or where the future 
power is contained in a conveyance, mov- 
ing wholly upon gratuitous conſiderations, . 
the ſubſequent purchaſer for value A. 


the entire conveyance. , OED: 4 


If, by way of PER up the grab 
tion of theſe principles, we ſuppoſe a man 
ſized of land in fee ſimple. to make a 
feoffment to the uſe of A. B. for twenty. 
one th reſerving rent, and afterwards 


nnn 
and which 3 is nothing but a partial execution of _ 
power, Vid. Moore 612, 613, 614. In the caſe laſt 
ſuppoſed, the grantor may preſently exerciſe this power 
over the reverſion expeRtant upon the particular intereſt 
previouſly ſer up by him; and there the operation merely, 
and not the execution of the power, is ſuſpended, . In the 
firſt caſe, the power is not prafically exiſting eben in 


„ ˙ 


to 


the prior conveyance gontaining ſuch pe 


— appointed time arrives. 0 


A 


- 


DP Þ ww 


A. uss. the ſecond feoffment would not operate 


wm Fraudulen} Pow of er vi, 


ths ß 6b. U. in tail with remainder 
over, with power in the grantor. to revoke, 
at che expiration of the leaſe, all the fac. 
cceding uſes, and afterwards, while A. B. 
18 in poſſeſſion of the land, to enter with 
G) vis. his .conſetit (3), and enfeoff a third per- 
* ſon with livery of ſeizin for a valuable 


note 318. 


e Has conſideration given; it ſeems clear that 


and Butl. 


S.. ay twin ws ew Ke oc 


under the ſtatute as an execution of the Wil ; 
power, for the truth is, that it would wo:k Wl 1, 
an ertinction of the power, according to Will ti 
pe ig Albany's caſe (4); and ſo far from ope- e. 
* rating by force of the power, the power ll: 
bor future-uſe would be carried away incu- 
(9) vis forly (5) in the tivery 3. for ſuch future 
Com. 358 power is only a right of an uſe, and all 
Teel. Fights and uſes are vept away together by 
re. 3:3-- the feoffment. But ſuch ſecond feoffment 
would till prevail againſt the former feoff- 
ment by virtue of the 5th ſection of the 

ſtatute 27 Eliz. and it could only preval 

in the ſame manner as a ſubſequent con- 
veyance for value bond fide. prevails, by 

virtue of the en clauſe of the ſtatut, 

againſt a prior voluntary and fraudulent 


conveyance, 1. e. nutatis mu andis, ” q 
70 


51. 56nd At Raja; ww 


radical avoidance from. the. time when the 
former conveyange was ſabjeted to the 
power. But if the ſecond feoffem were 
made without valuable conſideration, ſuch 
ſecond feoffment would have been tor H _ 
a8 to the intereſts under the firſt, at the = —_ 
ame time that it would have enured to 
the extinction of the future power of re- A 
vocation in the feoffor; and if after ſuch 
ſecond feoffment the feaftar were to con- 
rey for valuable conſideration, the 5th ſæc- 
tion of the ſtatute under diſcuſſion would. 
enable the valuable purchaſer to ſupplant: 
al the former intereſts, except the leaſe 
for years, leaving the ſecond feoffment, 
good as an extinction of the power of 
revocation, but avoiding. its effect as. 
far as it might have enured to the cor- 
roboration of the firſt. And if the leaſe 
be ſuppoſed out of the caſe, the ſubſeque 
onveyance to the purchaſer would carr' 1 
the whole eſtate in the land, diſchargedof the x 
ower of revocation, Thus it was ſaid to be FP | 
colved in Tyne s caſe that if a man have 
power of revocation, and afterwards, to, 
ie intent to defraud a purchaſer, levy, a 
ne, or make a feoffment or other can- 
| n veyance 


1 
— bl A 
1 - 
; 6 
62 : 
. 
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veyance to a ſtranger by which he extin. 
guiſhes his power, and afterwards bargain 


and ſell the land to another for valuable 


tute has put voluntary eſtates, with pover 
of revocation, as to purchaſers, on the 


in favour of the purchaſer; but it is to 


t 
I 
a 
conſideration, the bargainee ſhall enjoy the fi 
land, for as to him the fine, feoffment, or a 
other conveyance by which the condition t! 
was extinct was void by the ſaid act; and n. 
ſo the firſt clauſe, by which all covinous and it 


- fraudulent conveyances are made void as to re 


purchaſers, extends to the laſt clauſe of the Wl vo 
fame act, when he who makes the bargain 
and fale had a power of revocation ; and 
it was ſaid in the fame caſe, that the ſta. Wl va 


ſame footing with eſtates made by fraud 
and comin to deceive purchaſers. 


It muſt be owned that in the caſe of 
Croſs v. Fauſtenditch (6), it ſeems to har f 


been intimated as the opinion of the court, f 
that the 5th ſection of the ſtatute in 


queſtion executed the power of revocation 


be obſerved that the clauſe of the ſtatur fl 
was there recited thus, viz. '«& that if one | tu 


makes a conveyance with, clauſe of revock 
tion, 
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tion, and afterwards: for conſideration of 
money, or for other confiderations, bargains - 
and ſells, demiſes or grants the land to a 

ſtranger, the ſaid conveyance ſhall be void - 

and revoked.” It the clauſe aforefaid was 
thus found by the jury, they found what 
nobody elſe can find in the ſtatute. *But 
it is enough for our preſent purpoſe” to 
remark, that inſtead of the words * ſhall be 
void and revoked,” the ſtatute uſes the words. 
following: * ſhall be adjudged to be void, 


wards ſtates the queſtion to be, whether | 
this voluntary and revocable conveyance - 
ſhall be ſaid to be void and revoked guoad 
the leſſee.” “ But one cannot help obſery= 
ng, that though it is of little conſequence 
to the intereſt of the purchaſer, ſo as he gets 
the better of the firſt conveyance, in What 
manner the deſtruction is wrought, yet it 
Imports much to general analogy and 
onhiſtency of principle, that the different 
gal modes by which an identity of effect 
produced, ſhould be carefully diſtin- 
wiſhed ; and it ee Et 28 that the 


N * „ *- 22 "©. he Ib a Gs bs 


> 


have 


atude 
' one tatute deſtroys the conveyance by virtue 
vor! power of revocation contained in it, 


812 and 


fruſtrate, and of none ęſfeck. The caſe after- 


a - \ Fra rauient Powers of Reuasatim. C n. VI, | 
and another, chat it render it h fac, 
yoid againſt a ſubſequent purchaſer by reg 


fon of ſuch power's WAR ne and 
ee in it. 


We 9 too, that the Cs in 
the above caſe of Crgſi v. Fauſtenditch was 


voluntary throughout, ſo. that it was fun- 
damentally void againſt a purchaſer upon o 
the general conſtruction of the ſtatute, And ll + 
that though the voluntary grantor, when Wil .. 
| he afterwards made the leaſe, which wa Will |. 
the-valuable intereſt protected by the ſta- tt 
tute, had an eſtate for life, out of which m 
the leaſe mig bt have been derived ;. jet the F 
ſtatute, which makes no uſe of an part Bi pe 
of the fraudulent conveyance, was conſtrued Wil ac 
to forbid ſuch a conſtruction, by radicaly eg 
ſubverting the former voluntary convey: fa; 
ance quoad.the intereſt to be protected, and vi: 
by. reinſtating the voluntary grantor in ... 
his old fee ſimple as. fo the laſſee, who de · ¶ N at 
xived in paramountcy over all the eſtates a 
_ created 180 Kh: PO | pu 
N Ai. 5 21 the 
. 5 for 
a0 N #31150 4 Pet 
ban & 
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i rat av hg 3:28 bah 
| M QIUTR GN CIC Ni 6.800 nr Sata 
Wet {4 T 
r Wi. 16 6 

n Ii, ar ne 8 3 
a3 E are to ue Mat the ith of 
a W. the ſtatute in queſtion, whereby 4 
n conveyance, with power of reuoeation at 
nd Wi the pleaſure of the grantor, is made void 


as againſt a ſubſequent purchaſer, is fol 
lowed by a proviſo, by which it 18 declared, 
that * no lawful mortgage made or to be 
made bond fide, and without fraud or covin, 
upon good conſideration, ſhalt” be im- 
peached or impaired by force of the faid 
act, but ſhall ſtand in the like force and 
effect as the ſame ſhould have done, if the 


we; aid act had never been had or made,” By 
, and virtue of which proviſo, ſome powers of 
EO revocation, though referved to be executed 
0 0 


at the pleaſure of the grantor, may pet be 
valid and fuſtainable againſt ſabſcquent 
purchaſers for valuable conſideration. , And 
the caſes are clear diſtinguiſhable in reaſon, 
for if the dominion. reſeryed be made to de- 
pend upon a condition precedent, for the 

8 3 formance 


£5 op v. Stanhope (1), where the huſband, 


Bo ment, then the leaſe ſhould be. void, 


| chaſer; and they adverted to the diſtinc- 


; Fraudulent Powers of de vacation. Eu. vl. 
: formance of whichthe whole conveyance; 1 
evidently deſigned as a coercive ſecurity, the 
tranſaction has a notorious meaning and 


character which repels any charge of fraud 
or inconſiſtency. Thus, in the caſe of 


purſuance of a. promiſe before mar- 
| : wg made a leaſe to ſome friends of 
his wife to her uſe, for a term of years, if 
ſne ſhould fo long live, to commence after 
his death, with an indorſement expreſling 
the. intent thereof. to be, that when there 
ſhould be a jointure of 1001. per anmun 
ſettled upon her according to the agree- 


though this leafe was to determine at the 
will of the baron, yet the court held.thatit 
cCould not be ſhaken by a ſubſequent pu- 


tion between a leaſe made with a proviſo, 
that if the leſſor pay ten ſoillings, the leaſe 
ſhould be void, which was clearly only 
nominal condition, (the intent of ſuch a 
deed being ſubſtantially to reſerve a domi- 


nion over the eſtate, notwithſtanding the ff of 
conveyance), and a leaſe by a way of il by 
mortgage with a pron that if 1,000) WY B/ 


L 
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be paid on ſuch a mh: Ns Rt ran 


. 14 14 


It has been holdeni, _ FRED ak to 


charge a particular ſum reſerved” by the 


grantor of an eſtate, ſhall not be con- 


in the caſe of 'Fenkins v. Keymiſhe (2), where 


the father and ſettler upon his ſon's mar- 


riage reſerved a power to himſelf, by deed 
in writing, to charge the ſettled lands with 


Fraudulent. Powers of Revocations. 
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ſtrued fraudulent within this ſtatute. Thus 


the payment of 2,000/7., Lord Hale and the 


reſt of the court held that this proviſo 


for charging with 2,000 i. was not a power 


within the words of the ſtatute (it being a 
particular ſum) to revoke, determine, or 
alter the eſtate.” But though a conveyance 


voking, determining, or altering the eſtate 
conveyed, in the words of the ſtatute, yet, it 
may virtually come within the clauſe under 
diſcuſſion, if it containa power of ſo indefi- 
nite an import and extent as to be tanta- 
mount 1n its. operation to an expreſs power 
of revocation. Such was the power reſerved 
by the ſettler in the caſe of Lavender v. 


Blackſlone (3), which was to make leaſes (+1 


ws - 6088 >. 


_ 7 or any part of the lande kor any 
3 number of years, with or withoutany rent: 
3 this was, in effect, a power of defeating, 
. at his pleaſure, the hole ſettlement which 
. Ven. Hat been made of thoſe lands. And in a 
ar fablequens ale (4), Where W. M. made 
1 eſtate to che * 7 himſelf. for life, with 
power to mortgage ſuch part of the eſtate 
e be ane think fit, and for mbar 

ams he hould, chink fit (a), the court held 
that ſuch power amounted in effect to a 
power of revocation, and was, therefore, 
8 kauen as ae creditors, 
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r is very deſerving of beni that 
I in the above · mentioned caſe LA 
der v. Blackſtone, the power was reſtrained 
to be executed only with" the eofiſent of 
the truſtees; a circumſtance appearing at 
firſt view to take the 
ſon of the ſtatute 27 Eliz. as not being. 
dependent upon the will or 
the grantor. But it appears from the 
caſe, that the truſtees were perſons of the 
grantor's own voluntary nomination; and, 
therefore, we may conelude, were inter- 
poſed not with any view to a real reſtrame 


upon the grantor, but merely to colour the. 


tranſaction. The diſtinction as to this quaſ- 
tion the ſtatute, between the caſes 
where the neceſſity for ſuch conſent operates 
as a real cheque to the power, arid where 
it is interpoſed by way of ſkreening a * 
power of voluntary revocation, ſeems to 


be adverted to in that paſſage in rere 
„0 DEA 0 7 


N 0 


power out of the rea- 


pleaſure of 
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| be defeate 


15 600 it Lord Coke obſerves, 
that if A. reſerve to himſelf a power of 
_ revocation, with the aſſent of B., and af. 


terwards bargain and ſell the lands to 


another, the bargain and fale is good, and 


within the remedy of the act, for other- 


wiſe nn of the act by a 


ſmall addition and evil intention would 
i The conſent of a near relation 
was probably there underſtood (a), which 
was one of the points in the caſe of Lavender 


v. Blactz lone (), as we find it reported in 
ebe (2). Thus alſo Bramſton C. J. is ſaid (ʒ) 
to have maintained upon this clauſe of the 


ſtat. 27 Eliz. the diſtinction between a mere 
ſhift by introdueing other names as con- 


ſenting parties to the execution of ſuch 


_ po ig pan for the — 


But Ns AO 


00 In Buller v. — Lord Cote as to haye 
been underſtood by the court to have had this meaning, 


him 
(3) As the caſe of Glander v. Bullet is ps 
Keble, it does not appear that there was more than a 


 fingle truſlee, who was the 1 r 
ban pal e T6 


vent 


of conſent. has been 1 = 


power, though co-extenſive with the ſettle» 
ment, has been adjudged. to be out of the 
words and meaning of the ſtatute 27 Eliz, 
c. 5. {a&t. 5- This... appears from the 
caſe of Buller v. Waterhouſe (4) which; was 40 
to this effect. Sir JM... and his. Mike, Je 
in night of the wife, were Jeiled, n 
fee of the rectory of Bradford, and in 
n of the marriage of john their 
ſon, and of /5,000 J. portion paid with the 
intended, wife, covenanted with Sir J. L., 
and three others, relations of the intended 
wife, to leyy a fine (which, was accordingly 
levied), of the ſaid ręctory eee, other 
things) to the uſe of Sir J. M. for life, 
remainder to his wife for life, remainder 
to John their ſon and his heirs, provided 
that it ſhould be lawful for. Sir = or 
his wife to revoke the ules,. with the con- 
ſent | of the ſald four, perſons, or the ſure . 
vivors or ſurvivor of them, or of the exe- 
cutors or adminiſtrators of the ſuryiyor, 
teſtified under their hands arid ſeals, - Sir 
J. M. died, and his wife entered. and-lgld 


* 


9 


the rectory for 4ool. paid, and 1, 00. 
ig 8 ſecured 


» 


. 
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amen army reftory ; 


which ſale and convey#tice were malt with: 
out the eonfent of the fürvivor of che truſ. 
tees; who Had been famed on the' part of 
the ſon uncf ir Wife, and for when 
tom of tar. eſtate: It was ound dy 


the jury, in their pech verdidt; that the 


whole conſideration extended a9 well to the 
rectory, as to all the other fands. And 


it Was argued by Pollexfen, and agteed by 


the court, that the words in the fad Clauſe 
of the act, at their will and pleaflire 


E. de interpreted, uc their chotte,” 7350 


and eleffion, i. e. without the rental ut of a 


perſon; but that in the caſe before them the 


will and pleaſure of the parry was made to 


ing the power ſeemed to be lodged in a 


enk aßen the willahd Pleafure of others, 


{3 l 14 ne 


nd as to * 8 of Standen v. Bulbel 
11 was ſaid, that there the conſent reſtrain- 


perſon who' was at the deyotion. of the 


mater g. e * 1 xr 5 


NL. 


1 Nothing of "this" pears by tha Bs . 
FT in Moore, W name e v. Fr. 
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that, e * * _ 
placed in perſans intruſted for the wife: 
ſo that the conyeyance. was not ſubject 
to the. will and, pleaſure. of the makers, 
according ee e WY Mr 
tmter herr Pro Fett . N Sth 8 
ee n My. nao 1 


A modern Writer e 


6) 


2 he had not met with any caſe which . 


went fo far as to ſay, that a mere valun- 
tary conveyance, with power of revocation 
reſerved, but reſtrained tobe executed with 
the conſent of third perſons, was not 
within the equity of the ſtatute a Bliz, 
that in the caſe of Buller v. Haterbo 


that point was conſidered, but did: nat 


"= 


2 * 
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ä 


.. 


ſeem to have been ſettled, beenuſe all the 


elaimants under the conveyance were pur- 


chaſers for valuable conſideration,” It 


to the true reading of this ſtatute, to ſup- 
poſe that theſe powers of revgeation. can 
in any ſhape, have a comverſatory eſſoct 
upon its operation. They may work 40 
the deſtruction of a eonvegance unleſ⸗ 


1 * eee 


ſhould ſeem, however, very inconſonant 


whether a 
. denceornotof the fraudulent intent within 
- - the ſtatute maſt depend upon its own cha- 


mer that — Grein Which 
repel from theſe powers the imputation of 
fraud can convert them into poſitive proof 


of honeſty of intention, or that becauſe they 


are not the diſrder they mult neceſſarily 


be the cure. The truth ſeems to be, that 


power of revocation be evi- 


racteriſtie circumſtances; but that, if a 
conveyance merely voluntary, or actompa- 
nied with other badges of fraud, contain a 
power of revocation conceived” in ſuch 
terms as have been holden to take it ſubſtan- 
tively out of tlie meaning of the particu- 
lar clauſe of the ſtatute relating to frau- 
dulent powers of revocation, yet, upon 
the general conſtruction of the ſtatute, the 


other indications of fraudulent intent will 


the — or gift apaintt” a bannt 


purchaſer for valuable conſideration. On 


the other hand it clearly appears by Buller 
v. Waterhouſe above cited, (and it ſeems 
ä . 


N 


ee eee eee 


63. — | 
that caſe), that even the viluable! RY 
deration of marriage will not fuſtaim a 
conveyanice againſt a ſubſequent valuable 
purchaſer, if it contain ſuch a voluntary 

of revocation as falls clearly within 


clauſe of the ſtatute. For, had the valuable 


conſideration of matrimony been ſuffi. 
cient to heal the effect of ſuch fraudulent 
power, there would have been no neceſſity” 
for going into the queſtion as to the cha- 
rater of the power contained in the ſet- 


tlement-under diſcuſſion in the caſe above 


mentioned. And there could have been 


no foundation for the doubt ſtated in the 


opinion of Mr. Booth, publiſhed at the 
end of the laſt edition of the Touchſtone, 


whether the reſerving of a power to the 
grantor or original owner of the land, 
though chequed by requiring the conſent 
of the truſtees, does not make a ſettlement 


upon marriage (4) fraudulent within the 


ſtatute 27 Eliz. c. 4. But in the caſe of St. 
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(4) For ſuch bens . do my the tele. 
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the meaning - of the above - mentioned : 
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= —— e with, which AN 2 
'D the foregoing Chapter was cloſed, muſt 
5 be conſined to ſuch only-as come in upon 


8 valuable conſideration; for as $6: other 
| perſons, though the grantor: may hase 
enabled himſelf to make a freſſi grant to a 
volunteer, by an expreſs reſervation of a ee 
power to that effect, yet it is plain that un 
ſubſequent conveyance can only operate by ON 
my of the ſpecial dominion retained by 
N che grantor, and not by any conſtructive. 
"OY n under the ſtatute of 27 EIA. | 
For voluntary conveyances were always = 
binding upon the party; and all claiming. 
voluntarily under him; and the ſtatutes of = 
I Flizabethagainſt" fraudulent conveyances 
I have expreſsiy guardedagainſt'g/;conftruc- ' . 8 
ton in derogstion of this rule Thus inthe A 
zh Elin. c is provided, that the fraudulent 
itte and gramei there denounced ſhall -be 


Void * againft . 8 * . * 


. As. . Lin. Pegs execu- 
ee adminiſtrators, and aſſigns, whoſe 
Actions, ſyits, debts, accounts &. And 
im the 24th Eliz. it was with ſimilar cau- 
tian. provided chat che fraudulent convey- 
1 an&s in the contemplation of that act 
mould de void anch a8. againſt. thoſe h 
. ſhould thereafter purchaſe upon goody & 
valyable eonſideration. Thus, was the far 
Hawe a Lrader D hich Was ſhortly 
280 follow)s? Ar dying inteſtate. After 
e granted: to Br for 4 conſidets- 
tion af 20 L. all bis goods mentioned. ing 
ſchedule by a dee gantaining a c 
that the grantol, his e 
thouldquietly deliver them to B. andhaving 


bound himſelf in 40 to the performance 
of thut cov, B. demanded the goods 


of the adthinüſtrator, Who refuſed; 30 de- 
noeer them 9: whereupos B. brought his 
aciom ugainſt the adtiniſtratoni and in 
his. cleclavation ſhowedl.un ſpecie the goods 
contamed iini the ſchicdule. The defendant 
* 13 Elis. 6 g. and that 
eee was indebted to divers per- 

raiding — * 


1 5 1 et 


by 


bs 30 Re 


and ſpecifying the ſums) to the a. 
of 100% and. being fo. .ndebted,” ane: = 
made the deed in . — being a grant 
of the goods, to the value of 894. and no 
more ; and further, that the ſaid deed 
made by fraud and couin between 5 | 
teſtate and he bann to deceive is ere e 
W se gift, wah, nn 8, | 
pied, all the goods. during his life. The 
plaintiff replies, that the. defendant had 
aſſets in. his hands to ſatisfy the debts de- 
manded, and that the deed of giſt was 
made upon good conſideration ; whereupon 


mr 

we 148 : 

am iſſue was joined, and at Huntingdon afliges. = © 

&c. Cook C. J. refuſed o try the cauſe, be. 
ing cauſe fle ide was not welſ joined; and a re: 
mes pleader was ordered z upon which the dess. 
d i fendant pleaded as before, and the plaintif f 
de- demurred. Judgment was given for ge 
bis I plaintiff. becauſe, among. other...reaſons N 
in fhewn for the demurrer, it was inſiſted . 9 
pods that the defendant was not a perſon ena- 3 
Jant WW bled by the Matute 13 Eliz. e. 5. to plead 

that MW as he Da z thy 8 the Wan * 7 _ 
an 
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g for a caſe was there fd Ps eee * 


ee Of 


e Don abr aig en. vil 


p tar bis Z&6curors, or admin utorl, and 
1 agaift them 


it W a 5864. deed (a).” 
This NED of conſtruction does AY con- 
fit itſelf to theſe ſtatutes ' of Elizabeth, 
but is applicable to molt of the inſtances 
wherein eonveyances have been made frau- 


* 


dulent by ſtatute ; thus, fraudulent con- 


veyances by tenants in dower, or aliena- 
tiohs by jointreſſes upon the ſtatute 11 
Hen. 7. have always been held gobd uguinſt 
the party making them, though invalid as 
againſt the intereſt" attempted to be in- 
jured (2), which attribute of a convey- 
ance,” to be void as againſt one perſon, 


and valid as to another, was ſald by Lord 


Hobart to be one of the commoneſt caſes 


ib. of the law 3). But in Packman's — 0 


this er pante relief upon the ſta- 
tüte 13 Eliz. e. 5. was carried a ſtep further, 


nn. 4 11 Au 7 = eu? 


2 th . —_ — — — 


(e) And ſuch volunary 5 — — held 3 92 


to the purpoſe of working a forfeiture or breach of a 


d ftatutg or covenant, though void within the flatuies 


| of frayjdulent conveyances. Vid. the Cale uf Groen v. 
92 9 131, 132. 2 n Gatacre, 
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under the party making the fraudulent 5 


F ... ©, 
. - 4 


party mant na hs did. nat: - clin 


conveyance, was conſidered as not com 
within, the protection of the ſtatute... ; The 
caſe was thus: A man died inteſtate, 

the ordinary committed adminiſtration, to 


a ſtranger ; after which the next of kin 1 


of the mteſtate took out a citation in the 


- ſpiritual court to have the adminiſtration, 


which had been granted, repealed j pend- 
ing which ſuit, the adminiſtrator, to defeat 
the plaintiff in the ſpiritual court of the 
effect of his ſuit, ſold the goods of the in- 
teſtate to the defendant; and the letters of 


the , plaintiff, he brought an action of 
trover againſt the defendant for. the 5 
of the. inteſtate, which had been conveyed . 
to him by the firſt adminiſtrator, And it 
was reſolyed that the action did not lie; . 
for as the firſt adminiſtrator had, without 


queſtion, the property of the goods in him, 


he might give them to whom he pleaſed ; 
and, och the letters of adminiſſ ration 
were afterwards revoked, yet the gift which 
had boon mode was not thereby re. 

4 3 Seo 


adminiſtration being revoked, and- admi» 3 
niſtration being [afterwards committed to 
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Si it was * imon n of ta burt Hitt 
ken if the gift dach een made by 20 , 
- though it Ag de Leid By THE" Ratute 

13 Elia e. 5. againlt a Creditor: 8 


Rave refngined BY * ob 
ert, 5 wk 4 


17 1 Yoather n 
che Tatute 27 _ * 4. We 
partial operation. The party, and thoſe 
claiming under him, ard as noch bound by 
aà voluntary conbeyance, as Where the moſt 
valuable conſideration has been "given. 
For that ſtatüte Has only altered the las- 
in favour of purchaſers for vale, and be- 
fore the ſtatute,” the heir could never ſet 
a K up his title againſt the voluntary alienee of 
his 


anceſtor, nor even call upon him for 


a contribution, where both were amenable 
to the creditors of the anceſtor," as terte- 
nants. Inſomuch, that if a man "ſeized 
of three acres had acknowledged a Fetbghi- 
zance' or ſtatute, and afterwards enfeoffed 
A. of one acre, and' B. of anotlier, 1511. 


but any valuable confideration, and died, 


and the third acre had deſcended” to the 
$7 in this caſe, if execution were taken 
onh a gainit wo * ne cöbüld not 

have 


p 


— 


r r „ 
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out any conſideration, po logs” in 82 
ion Mi ee en 5 Ni 
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a Counts of. Equity. 3 hs: ame e 
for executed voluntary conveyances, where 
no valuable claims are ſet up in oppoſi- 
tion to them, and will not aſſiſt the party 
making them, or his reprefentatives claim 
ing as ſuch in ſetting them aſide. Thus 
in the cafe of Hobſon v. Stancer (6% in 
Chancery, where, the plaintiff, after; << 
ing ſettled his eſtate upon his firſti mar- 
riage, with limitations to the brothets of 
his intended wife in fee preceded only by 


a proviſion. for the wife, without any no- ' 


tice taken of iſſue, had, upon the death f 
his firſt wife without iſſue, contracted A 
ſecond marriage, and reſettled his eſtate 
upon ſuch ſecond marriage in conſidera- 
tion of a portion 


eſtabliſh the ſeebnd ſbttlement, the court 


circumvention wWas proved in the daſd, or 


** 
ui- 


* 


169. . 


paid, and afterwards bin- 
elf brought a hill to ſet aſide the fink and 


refuſed the relief prayed; as! no fraud ar 


(5) 3 Rep. 

1. 9. 517 LOG 
William 
Herbert's 

caſe z nd ö 
ſce Moore a 


and Gaws- 


dy's caſe 


* * 
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27 | 5 
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a yu, 
a: Kuſicin of impyoper — and it 


was not the party. doi ha And 
though an executed conveyance: to a pur- 


| chaſer for valuable conſideration vacates, 
as has been ſufficiently ſhewn, an ante- 


riour voluntary conveyance, yet if a man, 


_ hiv intention to defeat his firſt convey- 
ance, it ſeems, that in ſome caſes, there 


may be ground for an application to 
Chancery for its preventive interference. 


Ne- 


after making a voluntary diſpoſition of his 
property, manifeſts by ſome collateral act 


As in the caſe- of -Brookbank: v. Brook- 


"bank, Which is thus ſtated. in u 


called Equity Caſes Abridged (7). 
the marriage of his ſon ſettled __ lands 
in the following manner, viz. As to part 


to the uſe of himſelf for life, afterwards 


* the uſe of the ſon for life, then to the 


uſe of the firſt and other | ſons of that ſon 


in tail, and for want of ſuch iſſue, to the 


uſe of the plaintiff, who was his brother, 
and his heirs; and as to other part of 
the lands, to the uſe of the ſon for life, 


and after to the uſe of ee for her 


jointure, chen to the fiſt 


* 


i 21 7 


.. 
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and after their deaths A. got the. ſettle- 


ment, and cut it in pieces but the coun» 
terpart was entire, and in the hands f 


A.; and the bill was brought to diſcover 


it, and have it preſerved: The counter- 
part being conſeſſed in the anſwer, ße 


plaintiff obtained an order at the Rolls to 
have it brought into court, and a motion 


that the remainder to the plaintiff was 
merely voluntary, and therefore he ougim 
not to have any aid from a court of Equity. 

The court would not diſcharge the bnd, 


but directed the deed to be brought inte 
court, there to remain, in order thereby 
to prevent A. eee een from 


the ane 


- a. oh $71 
$500 29 4 A y 4 1 H 


5 Renu vat” 


Neither 1 e his own; vo- | 
rand conveyance by his ſubſequent will. 


even N his will contain an expreſi 


A. 


was made to have that order diſcharged, fur 


payment of his debts. 
This was bee nd cali of Faber 


= 
aa __ thus: Lady 2 x Yew. = 


Fr. 0 — as. 


in tail, und for want of ſuch iſſue t& the 
plaintiff and his heirs. The ſon and wife | . 
died without iſſue in the. lifetime of A. 


And el, fettled this term (in Which be 


5 5 . 
three hves in truſt for her arid her heits. 
She died, and the leaſe came to W. B. 
who, a little before his death, ona: ſcrap 
of paper, at an alchouſe, but under hand 


-had then only a truſt) upon the iplaiptift 
His couſins, to the intent to pay his debts, 
and gave the ſurplùs to them; but, af- 


ſcterwards, being diſſatisfied with this ſettle- 


_  tham aid, there was no colour in the cak. 


ment, which he had delivered out of his 
Hands to a creditor, made his will in writ- 
ing, and thereby deviſed the term, ſubject 
| do the payment of his debts, to his half 
brother Lord B. in whoſe family the leaſe 
had been for ſometime j and the queſtion 
«was, whether the deed or will ſhould 
wail z: but the Lord Chancellor Notting - 


If a man will improvidently- bind himſelf 
up by a voluntary deed, without reſerving 
d power of revocation, this court will 
not looſe the fetters which he has put 
upon himſelf, but he muſt lie don under 
nis own folly ; for if, aid this Loerdſhip, 
you would relieve in fuch a caſe; you miſt 
+, 'ponſcqueitly eftabliſtichis propoſitions vis. 


'S LI —— gin Co 
or WW mat a mam can mae no voluntary die- N 9 
5. WW firion of his eſtate, but by his wilt f,, "= 


em ig eue Wy * ang th -", 5 


ap oh 2 37 0 ! A at Fer 3 4g 7 

m Bust „. TR G55 Where u 0 | 

he voluntftey desk was cue led. and the n, ** , 

f afterwards deviſed for the payment of .. - = 

ts, debts, and debts paid, it was doubted Bk 

4 whether equity would not relieve e in 2 
ſuch a cafe, ſince the teſtator himſelf could . 74 


not avoid: hig voluntary deed. And again = ũͤũ 
in Bale v. Newton (10) this doctrime »was 5 „ 
ſtrongly confirmed. There, an eſtate wan 25 | 
conveyed to the uſe of the grantor for lifs, 
remainder, as to a third part, to his wife -- wg - 
for her jointute ; remainder of the whole © 
to his infant heir in tail; and, two days 
afterwards, the ſettler made his will, and 
deviſed the ſame eſtate, among other thinga. 

to his infant heir in tail, but ſubjef? robe . NN 
F bis debts, in caſe his perſonal li! 
eſtate ſhould not be ſufficient to pay both 2 9 
debts and-legacies. The object of the bil | 
was to have the debts paid out of the land, 

that ſo the legacy might be paid out of the 

perſonal eſtate; but by the Lord Chancel» 1 
. the ſettlement, though voluntary, e Wo 
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| A tobph iat not to „e rede but 


4p not! e « a having 
K&tried' the lands, the teſtator had 


disabled himſelf to charge the premiſes by 
bis will; and where A. on a quarrel with 
his eldeſt ſon, made a ſettlement of 100 /, 


Fer annum on his wife in augmentation of 
Her jointure, and afterwards, being re- 
conciled to his ſon, cancelled the deed, 


| 15 which was found ſo cancelled. at his —4 


and tlie deed, on a trial at law, bei 


__ had been found good. 00 
cuncelled, à bill filed in the court of 
— for relief was en pepd 2 L 


= eee 5 


— 


wy 2 * yh "EY as a ? 
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that a perſon making a voluntary convey- 
ante may enable himſelf to defeat it by his 
own det; by reſerving a power of revoca- 
„ tion; yet where (12) a man made a vo- 
N ſettlement; with power of revoca- 
Bon on the tender of a guinea, and after- 
Wards ſettled the ſame lands to different 
uſes, but without tendering the guinea, 
1 was ſaid by the Chancellor that the 
_ court might ſupply an informal or defec- 
tive revocation, hne. ro- 
- 3. 55 vocation 


* 
7 . 
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———— „ 
e there was none. „And i 
was ſaid by the count, that it must bs 
proved chef that agu, Was tende gd, 
or that tha grantor declared lhe intended, to X __ 
. revoke ' the former ſettlement ; for though 1 
it had not all; the formalities 8 — 
ſtances mentioned in the power f UC nt 
tion, Jet ifa ĩt appeared to be a ſoher ſolid Ang "pal 
48. 60 8 400 00 Mew it mene 
be carried into effect, but that that was 
not ene It was then inſiſted, 
1 8 67 [5193143 Nn wo 88 * * A oP, 
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ſerved, e . 45 * ecke e 
thence into Chancery, and afterwards into the Kin | | 
Bench again, where it had its period, It was 8 12 
upon the ſecond trial at law, that in the baue 1 
cation the guinea had beem aftually:tendered;/atd Gon- _ 
quently that the revocation, was goods We are to b, | 
however, that, in Bath and Montague's caſe, the perſons, in 
whoſe favour the voluntary ſettlements were made, were 
on a foot of equality in reſpett to conſideration; but if the 
ſecond conveyance had been a ſettlement upon cbildr 

it ſeems that there would have been ground for inferring | * —_— 
in equity the animus revacandi ; and * this ſee the lame | "= 


. great argument in Bath and Montague $ caſe. 1 how- . _ £ =o 
| "y the ſecond conveyance had been only t to a cel, 
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WEE, * 1 


| 22 t Alk. 
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SiC; _ the ſame 
land, and 4nade-t6-different ue dc par- 
* ould 
E- 2 n TXT, 1 ie . eme Ai ee 
1 Hardwicke in the ende — 
tom v. Boughton (13), where voluntary 
deed; without power of revocation; though 


kept and concealed in the grantot's poſſeſ. 


ſton tilt his death, being without power of 


revocation, was not ſuffered to be ſup- 


planted by a ſubſequent will. And this 
and all the other caſes to the fame effect 


were carefully diſtinguiſhed from the ptin- 
ciple of the determmation in Naldred v. 


Siam (14% where a voluntary deed, be- 
ing executed. in favour of a nephew, with- 


gut. power of revocation, and being kept 


in the hands of the grantor, who was an 
ü pig W e W 


* 
NA „ 1 ” __ ans 6 2 rr 
# { » „ 
- * > - 


wy relation, as a ws” upon the e es ol 


natural love and affection, it appears by the Lady Burgh's 


eaſe, Moore 833. that no relief could be had in equity 


or at law againſt the firſt tonveyance containing ſuch 


unexecuted power of revocation. | 2 
» 
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ar Ae ſettlement, had clarpeptis eee 
yoully obtal atalted copnotitualtes © 
which the. g12n4or, had. hurned.the,origie - 
pal,  apd, ſettled: the eſtate. upon; angthes "20 

nephew the firſt nephew's bill to eſtabliſh —— 
the copy of the firſt ſettlement was . 
miſſed with colts 3, upon, which, the fecenngg 

nephew. claiming under his ſettlement, Een = 
brought his bill to have. the atteſted copy 
given up. and had a decree. in his favouc 


becauſe, the e e bad. been W 
OY gained. 


IF 


{#75 


" Incthe caſe.laſt produced the Aa | 
of the party who was the object of the vo- 
luntary ſettlement vitiated and damned his 1 
title to aſſiſtance in equity; but there haye _ 
been caſes wherein the oſtenſible limitations . |  _ 
and proviſians of a voluntary deed, made  - .—- 
without power of revocation, being clearly _— 
intended only to diſguiſe a ſecret. truſt for | ..» 
the grantor, however void they might be "I 
as againſt a purchaſer, haue been made tio 
give way to a ſubſequent diſpoſition by. the. | 
will of the grantor z, ſuch is the tendency. 
and DRM: *, the "on * Hard v. 


Lant, 
* 


* 


* 


e . rs v; e 60, 
here, in the firſt eaſe the bond, in the lat WM ++ 


* caſe the deed of ſettlement were ſubjected o. 
3 the Nr r err à ſubſeq „ he 

=. \ sas O71 chat A. i 3 9 lis 
3 5 tt was evident in the cafe of Wins, hi 
. Lont, jaſtabove-mentioned, that the gtan- p 
tor did not mean to part with the benefi- ir 

cial intereſt, for the conveyance was made ce 
ſecrettiy to à daugliter, who had been al- t! 
reach portioned, by way of putting the 1g, p. 
1 e tſtate out of himſelf, to enable himſelf (as in 
Lacks, he miſtakenly conceived) to ſwear to his le 
diſqualification to ſerve as ſheriff of Lon- b) 
don, though, being aware of his miſtake MW in 
in time, he did not take the oath, but paid w 
1 the fine; and fo nothing was done in fraud B. 
= of the law); there was therefore à truſt re- la 
| ſuing to the grantor, which paſſed by his | 
fubſequent will; ſo that in this particular W bi 

claſs of caſes, it ſeems that a eouft of equity W cr 

will give effect to a will, by means of a d. 

conſtructive truſt, where! it is without effect I of 

at law. And in Ward v. Lant, above I p: 

ted. where the voluntary dond was given I ta 

bo > fliecn the bc 206 from taxes, the prin- 
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Fr upin the Party and his, a 


ung equity would have relicved againſt the 


ciple of the deciſion reſted WON 8 


obligee, if ſhe had gotten the bond into 


her hands out of the poſſeſſion of the WD... 
ligor who bad never parted with it, and 
had put it in ſait againſt him. The ſpecial of 


purpoſe of making the bond, rendered it a 


wy 
. 
* „ - 
” 
* A -» 
* 
* - 


truſt for the obligor bimſelf, and the kr 


court decreed. it to be ſet aſide as, againſt 
the ſubſequent will. It ſeems: an undiſ- 


puted propoſition, that whatever equitable 


intereſt a voluntary conveyance or bond 
leaves in the grantor or obligor, ee 
by a ſubſequent voluntary diſpoſition: as 

in the caſe of Rand v. Cartærigbi (17), 
where A. made a voluntary conveyance to 


B. and afterwards a mortgage of the ſame 


land, and the firſt deed; on a trial at law, 
was found fraudulent, and B. exhibited. his 
bill to redeem the mortgage; it was de- 


ereed that though the deed to B. was frau- . 
dulent, as being voluntary, as to the intereſt- | 
of the mortgagee, yet that it was good to 
2 the equity of redemption; for a volun- ID 


e 3s" good, both in ene and at 


e party making it and his 
10e. ka 7 a deed be TD 


| obtained, 


(17)1Chany 
Ca. 59. 
219. 
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|  vbrainied, ſo as that a bill might be brought 
in equity for relief againſt it by the party 
making it, the beneficialintereſt orequitable 
Ch) title will paſs (18) by his ſubſequent will; 
_ for, though it ſeems capable of being ob. 
jected that the teſtator had nothing but z 
right to a remedy, which was not affignable, 
yet ſuch right is held to be in the nature 
rather of an equity of redemption than x 
bare right to an action, and is therefore 
aſſignable; and as the teſtator might have 
come into equity to be relieved en ſuch 

deed, Ry" his mann, 


Where two perſons chin under vo- 

1 nta ſettlements or conveyances, the 
perſon deriving under the firſt had the 
eſtate at law, and ſhall hold it againſt the 

ſecond grantee both at law-and'in' equi- 

(rg) Vie. ty (ig). Thus i the caſe of Clavering . 
123. Clavering (20), where C. made a 'volun- 
e tary ſettlerhent of an eſtate, ſubject to ſome 


caſe in 


Nw I annuities, in truſt for his grandſon and his 
Chan. 


fareind#5- heirs, and ſeven years afterwards made 
difcrenty another voluntary-ſettlement of the ſame 
Ss eſtate to the uſe of his eldeſt ſon for life, 
Lo "remainder to hĩs firſt and other ſons 1 in tail, 


Principle. 


With 


61. upon the Fe wid bi Reprefetative 


with remainders over; and. afterwards by 
will gave a conſiderable eſtate to his grand- 


ſon; although it was proved that G. ei- | 


ways kept the firſt ſettlement in his cuſtody, 


and neuer publiſhed it, and that it was 


found after his death among his waſte pa- 
pers; and that the latter deed was often 
mentioned by him; and that he had told 
the tenants, chat the eldeſt ſon: was, to be 
their landlord after his death, yet the ſon 
could not be relieved againſt the firſt ſettle- 
ment. And again in the caſe of Goodwin v. 


Goodwin (21), where the plaintiff and de- (: 


fendant claimed hy two ſeveral voluntary 
deeds, the court, after ordering precedents to 


be produced of caſes wherein a prior volun- 


tary conveyance had been ſet, aſide againſt 
a ſubſequent conveyance which was volun- 
tary allo, diſmiſſed the plaintiff's bill which 
prayed to have the ſecond voluntary con- 


* ne een . . 55 . 


0 Buta difference ſeems Sith been made i in equity 
where the ſecond conveyance was fot payment of debts. 
Vid. Vin. Abr. tit. Voluntary we rae e "FR 
Toth. Tranſ. Dom, Darcie v. Allerton, 2 2651 | 
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With reſpect to agreements and defec. Ml 
tive conveyances, it ſeems pretty well ſet- Ml © 
fled that courts of equity will not lend their 
aſſiſtance to carry them into "execution, i ® 
unleſs there was a meritorious: cotiſiders 
tion at leaf for making them; Which rule 
18 laid down in the caſe of Coleman v. Jar- 

n Bro. gel (22), by Lord Chancellor Tharlow in 

"Its greateſt extenſion, without any qualifi- 

cation in fayour of agreements under feal; 

in which caſe his Lordſhip obſerved, that 

| - wherever a deed is not ſufficient to pas the 

ceee.ate out of the hands of the Cy b 
that the party muſt come into equity,” the 

court has never yet executed a'voluntaty 

agreement. To do fo would: de to male 

him who does not ſufficiently convey; 'and 

2 executors after his death, truſtecs for the 

' perſon to whom he has ſo defectively con- 

| "eyed, and a court of equity has never doe 

that.“ And the caſes ſeem in generil to 

agree in eſtabliſning the poſition, that 

_ where, upon a deed, only nominal damages, 

by realon of its want of conſideration, 

r be recovered-at law, a court of equity 

My « will not afford to the party a more ſubſtan- 

1 Rell, tial relief (a3), But though the mere cir- 

, | 8 cumſtance 


7»? 
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95 upon the FO and bi Repreſent ver, 


cumſtadee of the agreement s being under 


ſeal ſeems not of itſelf ſufficient, without 


an equitable. conſideration, to influence a 


court of equity to compel a ſpecific per- 


formance, yet where a. man, by his vo- 


luntary bond, has made himſelf a debtor at 


law to a certain (d) amount, it appears 
that, although a real debt by ſimple contract 


will obtain a preference in payment, yet it 


1s good in equity, if no creditor be thereby 


deprived of his debt, againſt an executor or 
adminiſtrator. To this effect decidedly was 
the opinion delivered in the caſe of Lechmere. 


v. the Earl Cariiſie (2 4), by Sir Joſeph (z 


Jekyl, the Maſter of the Rolls; andd in the 
caſe of Williamſon v. Codrirgton, Lord Hard- 
wicke ſeemed to entertain correſpondent 


24) 3P. 


ms. 222. 


ſentiments (25). In thoſe caſes which were (:5) v 
.cited by the counſel in Sarell v: Colman. in 
ſupport of the croſs bill (ac), eitlier the vo- a 1 


luntary conveyance had ſupported itſelf 


upon a meritorious and equitableconſidera» 
tion or the relief againſtichad been ſoughtby yx 


» 
e "EY 2 
96— 


7 And. it. Teema that in courts of __— 1 on 
bonds for the payment of ſums certain, are preferred i in 
payment to demands on articles founding in 2 4 1 
= .: Vem. 27%. Whitchurch v. Bauman. 
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662 Poluntary Deeds, bow far binding Cn. VII, 
a volunteer who ſtood'only on a foot of equa. 
lity; but in Sarell v. Coleman, the croſs bill 
prayed the ſpecific performance of a deed 
merely voluntary, and was diſmiſſed on that 
account. Where, indeed, anabſolutęconvey- 

ance has been made of a ſubſiſting eguitabl⸗ 

eſtate, the court will perfect it though it be 
voluntary, for an equitable eſtate is transfer- 

rible, qualecungue gt, without conſidera, 

tion, as well as a legal eſtate, and every 

celui que truſt, whether volunteer or not, 

is entitled to the aid of a court of equity, 

in order to avail himſelf of the benefit of 

the truſt, and his want of conſideration 

does not impeach his right to call for the 

Keef legal eſtate (27). It was on this principle, 
Lecimere v. probably, that in Tudor v. Smayne, cited 
, 3 . above (28), where the huſband: had diſ- 
r Sir J. poſed of the wife's: truſt-ter m, and a bill 
2 Jas. was filed 'by. the aſſignee againſt the truſ⸗ 
0 via., tees of the term and the wife to compel 


rere 
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y:.17: them to aſſign over the legal eſtate, the IM = 
court decreed according to the prayer of 
the bill, and was not diverted by the argu- 
ments of . the counſel for the defendants, 
| who contended that, ſince if the huſband 
| had been Plaintiff, the court- would not 


C1. 1p acanats) — | 


compel the truſtees to aſſign to him, with- 
out his making ſome- ſettlement. for his, 
wife, the plaintiff who derived under the 
huſband ought not to be.1 in * better con- 
aan. 17 46 


Inthe caſe of = v. oe be- 
fore the ſettler was evicted, he had ſettled 
theeſtate by a formal conveyanceto truſtees, 


and ſuch as would, it ſeems, have given ts 


objects of that ſettlement, though volun- 
teers, a right to the aid of equity to enable 
them to obtain the full benefit of the truſts 
in their favour, if nothing had happened 
to alter the eſtate; and though the ſettler 
was ſubſequently evicted and diſpoſſeſſed 
by ejectment, and aftgrwargs received one 
thouſand guineas by way of compoſition 


for his claim, yet it appeared ta the Chan» 
celloy as a plain caſe, that he did nat mean 


to defeat the children of the proviſion ori- 
inally deſigned for them, and it ſeemed 
be on this- ground principally that his. 
dſhip decreed them a compenſation in 
e out ol U the aſſets. A 
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{What ſhall be regarded as a meritorious 

_ Conſideration to induce the court to com- 

5 pel the ſpecific performance of agreement 

it is not eaſy to reduce to any rule of uni. 

verſality; but it appears by the caſes,” that 

where agreements reaſonable in themſelves 
are entered into to ſave the honour or 

ol a family, or for ſettling diſputed bounda- 

ries, and thereby purchaſing” mutual re- 

- (eter poſe(29), courtsof Equi ty havelenttheiraid 


ta pilton 


v. Sg. in carrying them into effect. But where the 


ton, 1 Vez, 


* 


3 450. Penn meritorious conſideration 1 is founded w holly. 


7 on conſanguinity and natural affection, it 


ſtcems to be conſidered as ſettled th it the 

+ © + Court will not grant its ſpecific relief to 
peiſons not coming within the legal de- 
ſeription of wives and children, fo that a 
gerandſon or an illegitimate child has been 
baauolden not to come within the benefit of 
Gave this privilege (30). It is true that the ſpe- 
4 +5 cific performance of marriage articles has 
. been decreed in favour of collaterals (31); 
Nn, but there the relief appears to be governed 
. by certain ſpecial rules which were noticed 
by Lord Hardwicke, in the caſe of Go#ing 


U dered i in a former e of this eſſay (33). 
Ak. | Therg 


c b. v. Naſb (32), and have been ſhortly conſi- 
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1 caſes alſoof equitable ptedllee · 1 
tion where the court will judge between mt 
volunteers, and will be moved to a deciſivs 
interference without theattractionof a valn - 
able or meritorious conſideration; as Where 
it entertains an application by an heir te 
have his title diſencumbeted by applying _ © 
the perſonal eſtate in exoneration of 6 
real: in which caſes the court has often 
given its aſſiſtance to effectuate tlie obcts 
of mere voluntary claimants (340. The (; 2 . 
court alſo lends itſelf to the heir ox deviſee 
who founds his claim upon an agñerment 
of the anceſtor or deviſor to lay out mne 
in the! purchaſe of land, where the fund 
remains ſpecifically unaltered; for the tue 
of equity is, that money, covenanted to be | 
laid out in land, is to be conſidered as land, 
and land articled to be ſold is to be treated” 
as money; which rule reſts upon a rule e 
more ancient and fundamental, viz. that 
what is agreed to be done for valuable con- 
ſideration is to be regarded as actually 
performed from the moment the agrrement 
is entered into. But the aſſiſtance afforded” 
to an heir or deviſee in ſuch caſes, does” 
not, perbaps, form an exception to the, 
8 * 
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"aid laid down in the eaſe of Colemany, 
Surreil, above cited; for it is a principle 
of conſiſtency, rather than of predilection 
or choice between two claimants, by which 
the court is governed in its determination 
of ſuch conteſts between the real and per- 
ſonal repreſentatives. The maxim being 
once eſtabliſhed that money covenanted to 
be laid out in the purchaſe of land, is im- 
preſſed with the character and qualities of 
real eſtate, and tbat not partially, modally, 
_ or: ſuſpenſorily, ſo as to let in a diverſity 
of conſtruction with reſpect to future 
claimants, but by an ideal tranſmutation 
of the nature of the thing itſelf taking 
place at the inſtant of the execution of the 
articles, it ſeems: that all the legal analo- 

gies flowing from ſuch a notion, muſt ne- 
ceſſarily attach upon the ſubject though 
ſpecifically unaltered (e). And thus the 
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0 This dofrine bid been maintained by numerous 
and great opinions in al} its plenitude of analogies and 
conſequences ; but it was holden by Lord Somers, in the 
caſe of Chichefter v. Bickerflaff, 2 Vern. 295. that 
_  %though in many caſes money ſhall be conlidered as land, 
wee bound by articles in order to a purchaſe, yet, whiile 
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heir or deviſee who eomes into a court.of 


Equity to have the benefit of ſuch articles. 
or agreement againſt the perſonal repre. 
ſentative, does not rely upon any equi- 
table predilection, but upon the conſe- 
quences, of a rule which could not bs ſet 

up in the firſt inſtance without neceſſarily 


involving the admiſſion of a new order ß 
claimants. And-it ſeems to flow from the 


above doctrine, that if the property inſtead 
of remaining in the hands of the covenan- 
tor, be 1 under an direction of truf- 


** LAS . a 


he... 


it remains money, 4 no * made, it ban be 
deemed part of the perſonal eſtate of ſuch perſon who 


might have aliened the land in caſe: a purchaſe hal bees 


in Pulteney v. Earl of Darlington, 1 Bro. C. R. 238. 
i. e. that where a ſum of money is in the hands of one, 
without any other uſe but for himſelf, it will be money, 
and the heir cannot claim. But the caſes all agree that 
proof of intention in ſuch perſon, having the total in- 
tereſt, determines the queſtion. This, therefore, is a 
point in which the | net lawyers appear to have ſome⸗ 
what diſagreed.” 

principal points mentioned and referred to in Mr, Har» 


_ prave's argument in Pulleney v. Darlington, 1 Bro. aa. 


2 P. Wms. 174. Mr. Coxe's note. 1 vol. Bac. Abr. 


edit. n . 2 a_ e e 4 


tees, 


made; which opinion was adopted by Lord Thurlow = 


reader may. fee all the caſes and 
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n 4 — 
des, the operation of the rule continues 
the ame, for no truſtee can allege the e 
of Eotfideration'! in rods. gat Wy truſt. 8 
pn Nimm en K 
-{Butthe aſſignment of e ede 
wy 1 on contingencies or poſſibilities, 
falls within the above rule laid down in 
_ Coleman” v. Sarrell; for they operate as 
Agreements in the underſtanding of a court 
- of Equity; and; therefore; according to the 
ſuaid rule, the court will not aſſiſt them on 
give} them effect, any mort than they 
will decree a ſpecific. performance of an 
agreement, without valuable or meritorious 
conſideration, or what, in the language of 
Dord Hardwicke; is called -e . 
If the „ or jecond degree. Put, where. 
Fer a conſideration of eich i has in- 
duced ſuch aſſignment, whetheg of a con- 
tingency in lands of inheritance, or of a 
flibility of a chattel real, courts'of Equity 
Will interpoſe their authority to carry them 


4s. into effect, except where ſuch interpoſition 


would derogate from tire valuable rights of 
| rs or Purehaſers (35), N 7 * | 75 


* en eit 24. ffs 150 
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 {ftim upon thi caſe—extent of that temedy, 523-et.leq, + 1 
Alimony—igcigental power of the eccleſiaſtical court to PA. | 
_ © © * dectre alimony, 319; n. (a) 
_ How! far the juriſdiftion of courts of equity i in 
: this reſpect extends, 320. n. (e) x 
A ee Westie attempt to alien real praperty will — 9 
moi prevent its Eg as 1 596. Wn 
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| Aſrignee—conveyahct by, to avoid reſponſibility for the 3 
5 rent, 580. n. () | == 
n, eee of the llatutes n * 3 
p, N . cord, 205. er leg. arg rn "8 
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1 * \ 22 4.530; ſupport n and ſale, 88. 
; 1 9 5 . of 0 valuable N fideration in 
ay 4 carrying the i intereſt perſons not 
I | ny” 5 included under 1 it, 109. 
+ Bills of late 23,19; the operation of the Nat. 
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Collateral. debt ee ny, 4 56 * 


Collufion—between an executor and purchaſer, 609 8 U 
Between the executdt and his teſtator's debtoi. 
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Commen lew—exent of e law; and 
| of the relief under the ſtatutes, 1. et ſeq; 
aue tit. valuable and volunitary—total 
want of conſideration a concluſive at. 
gument of fraud undet the Ratutcs 13 

"04 | and 27 Eliz. 73. 
i | The conſideration within theſe ſtatutes dif. 
1 tinguiſhed from the conſiderations to 
bak raiſe uſes upon the bargain and ſale, 
ay CE” 5 covenants to ſtand ſeized, and from that 


=. VVV which is neceſſary to ſuppbrt an aſſumy- 


1 ſit, 75. 84. 
C.olourable conſidetations, 373 · | 
" Equitable and. juſt conſiderations - are not 
_ ſufficient within theſe ſtatutes, 406; 
n 
| ConGderations ex 70, facto, 405 et ſeq. 
K ? rule of, 66. 
7 Covenant—effeft of a covenant for the ee ende 
def the huſband by truſtees for the wiſe in a 
| deed of ſeparation, 344. et ſeq. 
. To fland ſeized to uſes, 87. et ſeq. · 
| Efficacy of the deed, 89. a. (f) 90,91. 
Tennant in tail may convey a baſe fee by cove- 
 - nant to fand ſeized, 106. n. (d) 
- NaturalaffeQion to a baſtard no conſideration 
to raiſe the uſe upon a coveriant, 107. 
Crmgnt—mhere the uſe hall be carried to a firangerin 


blood, 107» n. () |; 
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| — of covenants to, and ſeized, in articles, | 


238 giving them the operation of execuied 
ſettlements, p. 226, et n. (a) 29. n. (4) 
ie of, ee Commentaries, too 


narrow, 585. n. (e/ 


De jure alieno—conveyances' A probs enttle6g. 
Death— conveyance in expectation of, 444 
Decreeconveynnoe after, 9 you 

Donatio cauſd mortis—not good againſt editors 443. 


Eguiiy —reluctance of the court of equity to execute 
Agreements partially, 113, 1 14. 
| Importance of the conſideration i, in the courts * | 
ceguity, 116. et ſeg. | 
Of the ſecondary or meritorious conſideration i in 
the courts of equity, 118, 
Oft the dignity and weight of the valuable conſi- 
deration in the courts of equity, 119. 
Courts of equity will lay down no other rule 
than is followed at law upon the conſtruttion 
of theſe ſtatutes of El. 122. 
Ip what caſes a court of equity will impoſe 
terms upon a huſband in favour of his wife 
in reſpect to his enjoyment and diſpoſition of 
her truſt-property, 278. et ſeq. * 
- Where equity will impoſe terms upon the buf- 
| band's aſſignee, 291. et ſeq. 
Why courts of equity will not relieve it 
wuarriage contracts, 373. n. (d) 
Equitable relief in matters of fraud, 526. et "ol | 
"Relief where the executor colludes with a 
purchaſer in the ſale of the aflets, or with the 
teſtator's debtor, 60g. n. (5 | 


Babel nature and ſorce, 5 28. n. (J) 
| Executor de ſan tort when the voluntary donee is 13 5 


dered as ſuc . | 
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1 Habbslear Alf to defraud tis n 
„ FPRTIEN : | right by forfeiture | ered by 13 Eliz, 
5 : vis 7 C5. P- 2. 582, 3.4. a Ln 
A man ſhall not commit a forſciture by co. 


= | vin, 5 
3 is eb e tho hero; 93. 
ES oy | 27 Elia. compounded of two afts, 83. 
| | Fraud in judgment of law, what. meant by is in 
„ i the books, 189. 1 BEET, 

eps Where the fraud is inferred * the deceit. 

neſs of the truſt, and an inconſiſtent poſſeſ. 
ion, the whole tranſgRtion is infeted and vi- 

\ I „ tiated, 198, 199. 
* Oy The fraud intended by the Ratutes not abſolute, 
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1 „ but relative and conſtruQive, 450. 1. et n. a) 
1 AAAntipathy to fraud charakteriſlie of the common 
3 . 5 law, 520. et ſeq, | 

| 1 A lawful title, if inſefted by covin, 3 is Vitious 

| pr wh and unavailing, $21. 
ER Remedies agaioſt fraud at the. common law, 

_ f 522. et ſeg. 

3 WH | , All the partialities of the law bh way to its 

=. 2 1 ..., antipathy to fraud, 522. 

4 15 Badges of fraud, 546, 588. 

3} Advice of Lord Coke, 547. OE OY 

3 Fraud is not helped by circuity, $87. 

; Tp Fraud may be paſſive as well as aQiye, 589. 

Pp | | * man ſhall te commit a i by collu- 

1 don, SEN oil 3 20h s 

A | Hi—corinow dense of the nal aſe by 
© © heir, 601. et ſeq. * 


ne- * to thebuſband's ife-intereſt under 
| - the limitations of 3 - ſettlement, 
n BL n De 171, 2, 11 Nn 
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ate and iner. wife can, bag agree · 
| ment between herſelf and her hul- 
| band, be endued with a legal capa- - 
city as a feme ſole to bind herſelf 
| by her on contracts, p. 316. et ſeq. 
Peoper of awife in a court of equity 
| over her ſeparate property, 321, 2. 
1 How a huſband may become diſcharged 
| from his liability to his wife's con- 
traits for neceſſaries, 337. n. n) 
Ground and e of that R 
e e | | 


„ ori, 169, 170, 171 1 
Incapacity—of the donor, how far it repels the preſump⸗ | 


tion of fraud, - 425. et ſeq, 


Indemnity—the effect of an indemnity or collateral * 
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